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What we learned from the Readers' Survey

This is the first Tax Information Bulletin since we've
received the final results of the recent Readers' Survey.
The key outcomes from the survey results are:

* The main reason why most people receive the TIB is
to find out about new or changed Inland Revenue
policies. The second most important reason is to get
Inland Revenue's interpretation of new tax laws.

* 90% of readers thought that the level of language in
the TIB is just right.

« Almost 80% of readers want to receive the TIB
monthly.

* 83% of readers refer back to most issues of the TIB
two or more times.

As a result of specific requests from readers, we've made
these changes:

Table of Contents

We've moved the table of contents to the front cover,
and broken it into sections. This will make it easier to
find specific articles when searching through back
issues.

Due Dates Reminder

This section received the highest rating for the “least
needed” section in the TIB, partly because some of the
dates had already passed by the time some readers see
the TIB. In future the reminder will cover approxi-
mately two months following the TIB release date, so it
should be more useful. This means the reminders in
successive TIBs will overlap, so you should have plenty
of warning for any upcoming due dates.

The dates in this reminder come from Inland Revenue's
IRD Calendar (IR 24), which covers the period from

1 April 1992 to 31 March 1993 (updated annually). You
can get a copy of this calendar from any Inland Revenue
office.

Two-Column Layout

Readers' opinions were divided on this subject. Some
thought that having two columns made speed-reading
easier, while others found it difficult to follow articles
that run from one page to another.

To suit as many readers as possible, we will keep the
two-column layout, but break as few articles as possible
over two or more pages. Where we do have to break an
article, we'll include a “to page...” and “from page...” to
make it easier to follow.

Typeface (Font)

Several readers commented that they had trouble with
the typeface (font) in the TIB. We've changed this to a
slightly narrower typeface for most of the TIB, so there

is less hyphenation, and more words per line. The word
and letter spacing is also more consistent.

We haven't used the narrower typeface for the “Ques-
tions We've Been Asked” section, because the column
width there suits the present typeface.

Space between Articles

A number of readers found the TIB too cramped, and
wanted more space between articles. We will leave more
space where possible, which will also reduce the number
of articles that are printed across two pages.

Quality of Paper

Several readers found the shiny paper very hard to read
under artificial light, and others thought that the paper
was of too high a quality (and cost) for the TIB.

We are looking into changing the paper in the TIB, and
we'll let you know the results as soon as possible.
However, since readers use the TIB as a reference
document the paper needs to be reasonably durable.

Index Frequency

Most readers want the index updated every six months.
From now on we will close off the index at 30 June and
31 December each year, and issue a new one each
January and July.

Upcoming Legislation

There is some reader demand for articles about
upcoming legislation. We will include these, but make
sure they are kept separate from the legislation that has
been passed.

Binders or Labels

Several people asked for ring binders or labels to make
filed TIBs easier to find. We don't have the facilities to
produce or distribute binders as cheaply as you could
obtain them, but we will include cut-out-and-stick-on
labels in the TIB periodically, probably at the same time
as the index.

Examples

One of the most popular demands was for practical
examples to show the effect of new legislation or policy.
Wherever appropriate, we will include these from now
on.

Summary

Overall, most readers who took part in the survey were
happy with the Tax Information Bulletin (although
there was one respondent who used it as a soporific).
We hope that you will find the above changes useful,
and that the TIB will continue to meet your needs.

Thank you to all our readers who took part in the
survey.
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New Tax Legislation

Income Tax Amendment Act (No.5) 1992, Gaming Duties Amendment Act (No.2) 1992,
Stamp and Cheque Duties Amendment Act (No.4) 1992, Estate and Gift Duties
Amendment Act (No.2) 1992

The above Acts were enacted on 14 December 1992. They resulted from the Taxation Reform Bill

(No.5) 1992, which was introduced into Parliament in July. Many of the bill's proposed amendments

dealt with:

= The introduction of a new regime that allows wholly-owned companies to elect to form a consoli-
dated group, which can be treated as a single entity for tax purposes

= Fine-tuning of the Qualifying Company regime and other matters introduced in the Income Tax
Amendment Act (No.2) 1992

= A rewrite of the petroleum mining provisions, to incorporate new treatment of exploration and
development expenditure, and of farm-out arrangements

= The introduction of a new depreciation regime.

Parliament subsequently placed the proposed depreciation legislation into a separate bill, the Income
Tax Amendment Bill (No.11) 1992. This bill is still with the Finance and Expenditure Select Commit-
tee, awaiting Government decisions on international comparability.

The section references in the headings of the following articles refer to the principal Acts. The table of
contents below gives the section numbers from the amendment Acts.

Income Tax Act 1976
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Qualifying Company Regime amendmMENTS ..ot 20
IMIPUTATION ...t bbbt b et bbb et e h e b e h e e bt eb e e b e bt eb e ek s et e b et eneebeebeaneaneas 22
Petroleum Mining Regime amended ..o e 22
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Provision denying employment-related expenditure clarified ..., 25
Refunds where excess RWT deducted iN EFFOF ........coviiriiiiiiiee e 25
PAYE Bonds for NoN-resident eMPIOYEES ..o 26
Provisional Tax use of money interest rate clarified ... 27
Goods and Services Tax Act 1985
Supply of games iN CASINO PIEIMISES ......coiiiiiirieiiieie ettt bbb e b b e e 27
Zero-rating of goods situated outside NZ at time of SUPPIY ..o 27
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Commissioner able to make GST assessments in all CAaSES ..., 28
Time limit for GST 0Dbjections eXtENAE .........c.cooiiiiiiie e 28
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Liability of personal representatives, liquidators and receivers for GST ........ccccooiiiiiiiiiniienens 29
Amendment to Estate and Gift DULIES ACE 1968 .........cccoiiiiiiiiiiniiene e 30
Stamp duty on conveyances within a Consolidated Group .........ccooveeveiivininninnin s 30
Gaming DULY GMENAIMENTS .......oiiiiiiiitiiiite ettt b et et b e et et e b e e e bt et e st e abesbenbesbesbe b es 30
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Consolidated Groups

Sections 191BA - 191VC, Income Tax Act 1976

Introduction

A new consolidation regime for wholly owned groups of
companies has been introduced. This regime applies
from 1 April 1993, so standard and late balance date
groups can consolidate for the 1993-94 income year.
Early balance date groups will be able to consolidate for
the 1994-95 income year.

Under consolidation, wholly owned groups of compa-
nies are able to:

« transfer assets within the consolidated group, with
deferred income tax and stamp duty consequences and
no gift duty consequences;

* claim deductions for administration and other costs of
holding companies which may not be deductible to
the company that incurred the expenditure;

* utilise losses incurred by group members, by referring
to shareholder continuity of the group, not of the
individual member;

« offset imputation credits within the group, even
though ordinary imputation credit rules do not permit
grouping of imputation credits.

The provisions in sections 191C - 191WC are designed
to co-ordinate the operation of the regime with the
remainder of the Act, as well as to prevent the regime
from being abused.

Background

The Government announced the consolidation regime in
its 1991 Budget. In essence, consolidation treats a group
of companies owned by the same shareholders as one
economic entity. In effect, the regime implements the
Valabh Consultative Committee’s preliminary recom-
mendation that intra-group asset transfers should be
tax-free.

An original objective of consolidation as it was first
proposed was to reduce the disadvantage to wholly-
owned groups caused by the removal of the inter-
corporate dividend exemption. However the Govern-
ment has decided to retain the inter-corporate dividend
exemption for wholly-owned groups.

IRD Administrative Practices
Depreciable assets

Currently Inland Revenue allows depreciable assets to
be transferred within 100 percent commonly owned
groups without tax consequences. The legislative basis
for this administrative discretion is contained in sec-
tions 108 and 117 of the Act.

The Income Tax Amendment Bill (No.11) 1992 pro-
poses amendments to these sections, which could apply
as early as 1 October 1992 for early balance date
companies. The consolidation tax treatment of deprec-
iable assets is likely to replace this administrative
practice from 1 April 1993.

Gift Duty

Currently, asset transfers between 100 percent com-
monly-owned companies are treated as not liable for gift
duty. Public Information Bulletin No.96 of October
1978 explains this treatment.

The consolidation provisions specifically exempt from
gift duty any asset transfers in circumstances which
constitute gifts, if these occur within 100 percent
commonly-owned groups.

Inland Revenue will review the policy statement in
PIB 96 in light of the amendments contained in this
Act. Until the outcome of that review, asset transfers
between 100 percent commonly-owned companies
which are not part of the same consolidated group will
remain unaffected by these amendments.

Which companies can consolidate

» Consolidation is restricted to “eligible companies”
(explained below).

+ It is only available to New Zealand resident compa-
nies that are 100 percent commonly owned. (General
provisions on measurement of voting and market
value interests apply when working out 100 percent
common ownership.)

Parent/subsidiary companies or sister/brother compa-
nies that are 100 percent commonly owned may elect
to form a consolidated group.

 All the companies in a consolidated group must have
the same tax balance date.

Eligible companies

Consolidation is restricted to companies that are taxed
under consistent rules for any particular activity.
Accordingly, consolidation is restricted to an “eligible
company” defined in section 191D as one which is all of
the following:

* resident in New Zealand;

* not treated as non-resident under a Double Taxation
Treaty Agreement;

* not exempt from income tax;

* not a loss attributing qualifying company under the
qualifying company regime.

continued on page 4
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A loss attributing qualifying company may not consoli-
date because it may only have one class of share and, by
definition, a group consisting of two companies has at
least two classes of shares.

100 percent common ownership

100 percent common ownership is determined in the
way set out in sections 8A to 8D of the Act (provisions
for measuring a person’s interest in a company using
voting interest, and market value interest where appro-
priate). At any one time a group of people must own
between them 100 percent of the interests in every
company in the group. In addition, they must own the
interests in the same proportions for each company
(section 191E).

Less than 100 percent common shareholding

Companies that are less than 100 percent commonly
owned may be permitted to consolidate in limited
circumstances (governed by section 191E and section
191(4). These circumstances are:

+ If they have not more than 1 percent variation in
common shareholding due to nominal shareholding
required to be held under company law;

+ If they have not more than 3 percent variation in
common shareholding due to shares held by employee
share purchase schemes approved under section 166
of the Income Tax Act.

Parent/subsidiary or brother/sister
groups

Unlike consolidation regimes in Germany and the
United States, there is no requirement to include the

parent company in the regime. This means a consoli-
dated group may comprise associated subsidiaries that
are wholly owned.

One balance date

A group of companies cannot consolidate unless they all
have one common balance date. This makes sure that
the group’s income for any income year relates to the
same period, not an amalgam of different periods.

Where a group has several tax balance dates, they must
decide on one tax balance date.

Formation Rules

A group of companies that wishes to consolidate must
give Inland Revenue written notice of their election to
form a consolidated group (Section 191F). That notice
must also contain:

+ an undertaking by each company to be jointly and
severally liable for the group’s income tax liabilities
(see “Joint and Several Liability” on page 5);

* nomination of an agent or “nominated company” of
the group (see “Nominated Company” on page 5).

Commencement Dates

Generally, a company will commence being treated as a
member of a consolidated group:

+ from the start of the income year in which it notifies
Inland Revenue, if it gives this notice within 63 days
of the start of that income year (section 191F(3));

* in any other case from the start of the following
income year (section 191F(3)).

There is special provision for a group of newly-incorpo-
rated companies to be treated as a consolidated group
from the beginning of the income year of incorporation
and formation, provided they notify Inland Revenue
within 63 days of the latest of those incorporations
(Section 191F(4)).

There is also a special provision which allows a group
of companies that have become entitled to form a
consolidated group during an income year to be treated
as a consolidated group from the day of first entitle-
ment, provided they notify Inland Revenue within 63
days of the first entitlement (Section 191F(5)).

There is an anti-avoidance provision to prevent groups
consolidating during an income year instead of at the
start of the year, where there is an arrangement to abuse
the regime (section 191F(8)).

Companies that form a consolidated group during an
income year rather than from the start of an income year
must furnish a set of part year accounts in the return for
that year (see “Part Year Accounts” on page 6).



Example 3

Tom Co Ltd and Dick Co Ltd become wholly
owned on 30 June 1993. The group has a

31 March balance date. The group elects to be a
consolidated group within 63 days of first becom-
ing commonly owned. Consolidation commences
on 30 June 1993. Part year accounts are required
for the period before consolidation.

Extension of time for furnishing notices

Inland Revenue may accept notification given outside
the 63 day period if the Commissioner is satisfied that
the notice of election could not reasonably have been
furnished earlier (Section 191F(6)).

Entering an Existing Group

The rules for entering an existing consolidated group
are similar to those for forming a consolidated group. A
company electing to join an existing consolidated group
must give the Commissioner a written election notice
which contains an agreement to be jointly and severally
liable for the group’s income tax (section 1911(2)).

Commencement dates

A company that joins an existing consolidated group
will generally commence being treated as a member of
the group:

* from the start of the income year in which it notifies
Inland Revenue, if it gives this notice within 63 days
of the start of the income year (Section 1911(3));

* in any other case, from the start of the following
income year.

A newly-incorporated company can join an existing
group from the beginning of the income year of incorpo-
ration provided it notifies Inland Revenue within 63
days of incorporation (section 1911(4)).

A newly acquired company can also join an existing
consolidated group from the day it becomes entitled to
become a member, provided it notifies Inland Revenue
within 63 days of entitlement (section 1911(5)).

There is an anti-avoidance provision to prevent compa-
nies joining a consolidated group part-way through an
income year rather than from the start of the year, where
there is an arrangement to abuse the regime (Section
1911(8)).

Companies that join a consolidated group during an
income year must furnish a set of part year accounts in
the return for that income year (section 1911(5)).

Extension of time for furnishing notices

Inland Revenue may accept notification given outside
the 63 day period if the Commissioner is satisfied that
the notice of election could not reasonably have been
furnished earlier. (section 1911(6)).
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Joint and Several Liability

A company forming or joining a consolidated group
must give an undertaking to be jointly and severally
liable for the group’s income tax including provisional
tax, PAYE, RWT, SSCWT, and FBT (sections 191F(2),
1911(2), 191Q and 191R). There are limited provisions
for relaxation of the joint and several liability.

First, the requirement for joint and several liability may
be limited to one or more companies of the group, when
the group makes its election. In this case the Commis-
sioner must be satisfied that the company/companies
bearing liability for the group tax have sufficient assets
to meet the group’s tax liability. The reason for this
provision is so that groups of companies that have
financial arrangements subject to negative pledge
clauses can still consolidate (section 191L(3) and (4)).

If the companies liable for the group tax default in
paying it, the Commissioner may raise separate assess-
ments on the companies excluded from joint and several
liability for the amount of the group tax liability attrib-
utable to them. The excluded companies would thus be
liable for their share of the group tax in the event of a
default (Section 191L(5)).

Second, joint and several liability may be removed from
a company that leaves a consolidated group if the
Commissioner is satisfied that removing such liability
would not significantly prejudice the collection of
income tax ( section 191L(2)).

Nominated Company

The nominated company must be a member of the
consolidated group. The group can change which
company is the nominated company by sending written
notice to Inland Revenue (Section 191H).

Where there are changes to the group, the role of the
nominated company may be significant. For example, if
two members in a consolidated group of four companies
become wholly owned by new owners, it is possible for
both groups to claim continued consolidated group
status. To overcome this potential problem, section
191J(4) ensures the group of which the nominated
company is a member continues as the consolidated
group. Tax consequences are therefore not triggered for
that group. (See “Exit Rules” below for consequences of
a consolidated group not having a nominated company)

Member of One Group Only

Where a company is a member of more than one
consolidated group at any time, it will be treated as a
member only of the first consolidated group it joined, as
long as it still meets the requirements for being treated
as a member of that group (Section 191G).

continued on page 6
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Exit Rules

A company may leave a consolidated group voluntarily
by sending to Inland Revenue a written election to cease
to be treated as a member. The company's membership
will cease from the beginning of the income year after
the year Inland Revenue receives the notice, if so
requested in writing. Otherwise, the company will be
treated as a non-member from the beginning of the
income year in which Inland Revenue receives the
notice (section 191J(1) and (2).

There are also provisions which deem a company in
certain circumstances to have ceased being a member.
These circumstances are when:

1. the company ceases to be an “eligible company” as
defined;

2. the company ceases to be entitled to be a member of
the same consolidated group as the nominated
company;

3. the consolidated group to which a company belongs
ceases to have a nominated company. (However, if
the nominated company of the group is wound up
and Inland Revenue receives notice within 20 days
of the wind-up that another company is to be the
new nominated company, the company will not
cease to be a member. The Commissioner has
discretion to accept a notice after the 20 day period.)

In the first two of these situations, the company is
treated as a non-member from the beginning of the
income year in which the deemed cessation occurs, or
from the date of deemed cessation if the company
specifically requests this in writing (section 191J(6)).
However, Inland Revenue will deny this request where
there is a finding of a tax avoidance arrangement
(section 191J(7)).

In the third situation above, the company is treated as
having ceased to be a member from the beginning of the
income year in which the deemed cessation occurs if
there is no new nominated company within the 20 day
period.

Where a cessation date occurs part way through an
income year, the company leaving the group must
furnish part year accounts for that income year (see
“Part Year Accounts” below).

A company that ceases to be a member of a consolidated
group through being wound up is treated as having
ceased to be a member from the date of wind-up. This is
not conditional upon adequate accounts being furnished
to the Commissioner (section 191J(8)).

Part Year Accounts

A company that enters or exits an existing consolidated
group part way through an income year must furnish
part year accounts (Section 191K). These are necessary
as the company becomes a different tax entity, and is

subject to different tax rules in the income year of entry
or exit.

The company should include these part year accounts in
its tax return for that year, and file it by the usual due
date. (For example, if a company with a 31 March
balance date joins a consolidated group three months
into its income year, it must furnish a set of part year
accounts with its return for that income year.) The part
year accounts replace the normal full year accounts that
would otherwise have been furnished.

The company's assessable income is determined (to the
extent fair and reasonable and with any necessary
modifications) by treating the part year as a complete
income year. Where accounts cover six months, they
should include only half the normal deductions permit-
ted for items such as depreciation or amortisation. As
the part year is treated as a complete income year, the
income/loss of the separate part year periods are not
netted off. This is relevant in determining part year
losses and profits for carry forward and offset under
sections 188 and 191.

Example 4

ABC group is a consolidated group which DCo
joins on 30 September 1995. Both ABC group and
DCo have 31 March balance dates. On an indi-
vidual taxpayer basis, DCo determines its assess-
able income to 30 September 1995 and includes it
in its own return for the income year ended

31 March 1996. DCo 's pre- and post- consolida-
tion results are not offset against each other. If the
pre-consolidation result was a loss of $100 and the
post-consolidation result attributable to DCo is a
profit of $90, DCo is allowed a pre-consolidation
loss of $100; it would not be limited to $10.

Returns, Assessments and Liability
of Consolidated Group

Generally, a consolidated group files one tax return,
receives one tax assessment and consequently has only
one tax liability for any income year.

One tax return

A consolidated group files one tax return, which
includes the income derived by all companies in the
group (Section 191L(1)(a)). The group will file that
return under an IRD number that is separate from the
individual companies' IRD numbers.

The member companies will not have to file separate
returns unless these are needed because of part year
consolidations.

The Commissioner can grant an extension of time for
filing the consolidated group's tax return under section
17(5), provided the consolidated group is made up of
ten or more companies.



Consolidated accounts

The Commissioner has discretion to determine what
information (in addition to the consolidated tax ac-
counts) Inland Revenue needs to enforce the consolida-
tion regime and the Income Tax Act generally. The
Commissioner will specify if individual accounts are
required (Section 191L(1)(b)).

One tax assessment

The group will receive only one income tax assessment,
based on the tax return it files. There will not be
separate assessments unless they are required by part
year consolidations (Section 191L(1)(d)).

Availability of tax credits on single com-
pany group basis

Subject to the usual quarantining rules, total group
income is calculated before taking into account avail-
able credits (foreign tax credits and controlled foreign
company or “CFC” credits). This means the credits
belonging to individual companies that don't have any
New Zealand taxable income can be offset against the
income of other companies in the group. In this way, the
group can use credits that are otherwise non-utilisable
(Section 191L(1)(c) and section 191D(2)(b)).

On the other hand, where the credits are attributed to
individual group members that have taxable income, but
the group is in overall tax loss, the credits will be lost.
This is because the availability of the credits is deter-
mined after calculating total group loss.

Example 5

SubCo 1 and SubCo 2 are a members of a consoli-
dated group. SubCo 1 has tax credits of $100 from
tax it has paid overseas. SubCo 1 has taxable
income of $1,000. SubCo 2 makes a loss of
$1,800, so on a group basis, there is a net loss of
$800. The $100 tax credits are not available for
offset to the group.

Calculating Group Assessable Income

Put simply, the group assessable income is the sum of
the member companies’ assessable incomes, with some
special rules applying for the following:

* intra-group items of income/expenditure;

« treatment of the consolidated group as a single
company;

* the determination of thresholds on a group level.

(Section 191L)
Assessable/deductible items

Assessable/deductible items arising from intra-group
transactions are not included in the determination of
group income, except for transactions involving the

disposition of trading stock (section 191M(1)(a) and
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(b)). This treatment of intra-group income and expendi-
ture items results in intra-group transactions being
treated as transactions between branches of the same
company, so that there are no taxation consequences.

Under section 191M(1)(a), only income items that
would not be assessable income if the group were a
single company are not taken into account. This ensures
that income arising from transactions with a third party
outside the consolidated group, but as part of an intra-
group arrangement, remain assessable to the group.

Under section 191M(1)(b), only those expenses that
would not be deductible if the group were a single
company are not taken into account. This ensures that
intra-group expenses (including reimbursement between
group members for fringe benefits provided) are not
deductible. In the case of outlays to a third party (such
as fringe benefit tax paid), the expenses are deductible.

Example 6

ParentCo engages a third party to provide manage-
ment consultant services. ParentCo on-charges the
fees to SubCo. SubCo is a land-holding company
deriving no income. ParentCo is not allowed a
deduction for the management fees paid to the
third party.

Administration expenses of holding
company deductible

Section 191M(1)(c) allows deductions for administra-
tion and other expenses of a holding company regard-
less of whether the holding company itself derives any
assessable income. This is because those expenses
would be deductible to that consolidated group if treated
as if a single company. One qualification is that a nexus
must exist between that expenditure item and the
assessable income or business activity of any other
member of that consolidated group. This prevents
deductions to a non-operating group.

Expenses not deductible if group is a
single company

Consistent with the treatment of a consolidated group as
a single company, section 191M(1)(d) denies deductions
for expenses which would be deductible to the member
but not to the group. Interest deductible under section
106(1)(h)(ii) is excepted. This permits deductions for
interest on money that one member borrowed from
outside the group so another group member could
purchase at least 66 percent shareholding of a third
group company. The group must demonstrate a clear
and direct link between the borrowing and the intra-
group loan used to purchase equity in a manner that
meets the requirements of section 106(1)(h)(ii).

continued on page 8
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Example 7

ABC consolidated group purchases land. The land
is legally held by subsidiary C as a revenue asset.
Parent A uses the land for its head office. Subsidi-
ary C is not allowed a deduction for expenses
incurred in acquiring the land.

Income assessable if group is a single
company

Section 191M(1)(e) includes in the group income any
profit or gain that would not be assessable when derived
by a member but which would be assessable if derived
by the consolidated group as a single company. This
provision is intended to prevent intra-group arrange-
ments to transfer assets and re-characterise them to
avoid tax. This provision is similar to the provision in
section 191(6) aimed at preventing group structuring to
avoid tax from certain activities.

Capitalisation of group costs of
improvements to fixed assets
Section 191M(2) permits capitalisation of non-deduct-

ible expenditure that a group member incurs in relation
to an asset held by another group member.

Example 8

In consolidated group ABC, ACo owns a building.
BCo makes some capital improvements to the
building. The cost of those capital improvements
can be added to the costs incurred by the owner,
ACo.

Threshold levels determined on group
basis

Where a provision of the Act specifies a threshold, the
position of the group is to be determined as if the
consolidated group were one entity (Section

191M(1)()).

Example 9

Consolidated group ABC wants to know under
what circumstances it may invoke section 64C(2A)
and use the straight line method of calculating
income or expenditure. Section 64C(2A) permits a
straight line method of calculation if the total
value of all financial arrangements held or issued
is less than $1 million.

Assume each member in ABC group has less than
$1 million of financial arrangements but the group
as a single company has financial arrangements
with a combined value of over $1 million. ABC
group may not invoke section 64C(2A) as the
group exceeds the minimum threshold value of
financial arrangements.

Special Provisions on Dispositions
of Property

A comprehensive set of asset transfer rules applies to
intra-group transfers of assets. Generally, no tax is
payable on the intra-group transfers of assets other than
trading stock.

Transferee rule

Tax becomes payable in relation to the intra-group
transfers when the transferred asset is sold out of the
group. Consistent with the treatment of the consolidated
group as one entity with separate branches, selling
shares of a company in the group that holds the trans-
ferred asset constitutes a sale of the asset out of the
group (section 191N(6)). This treatment is necessary to
prevent consolidation from being abused.

Example 10

In FGH Group, FCo shares are sold to a third
party. At the time of sale FCo is holding land
assessable under section 65(2)(f) which was
transferred to it by GCo. The difference between
the transferred asset's market value at the time of
the share sale and the deemed transfer value is
included in the return of income by the group.

These are the rules applying to various types of assets:
Financial arrangements

Generally, section 64F of the accrual rules requires a
base price calculation for any transferred asset, in order
to allocate income or expenditure from the transferred
financial arrangement between the transferrer and the
transferee in the year of transfer. An intra-group
transfer of a financial arrangement would require a base
price adjustment.

Section 191N(4) specifies the deemed consideration for
the transfer, so that it does not result in any allocation
of income or expenditure between the transferrer and
transferee for the year of transfer. To qualify, both
parties must use the same method of allocating income
or expenditure (e.g., yield to maturity basis) and meet
certain conditions. These conditions are:

* election of a nil allocation by the nominated company;
and

the transferrer and transferee are members of the
same consolidated group for the whole income year of
transfer; and

neither party is entitled to carry forward pre-consoli-
dation losses, unless the group’s assessable income is
sufficient to absorb all such losses.

These conditions are designed to prevent income being
allocated so as to give undue tax advantage.

Where the group does not meet these conditions but
there is no change in the method of calculation, it must
make a fair and reasonable allocation for the year of
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transfer. Where there is a change in the calculation
method, the transferrer is deemed to have transferred
the financial arrangement at market value. The follow-
ing example illustrates the allocation required in all
three situations.

Note: The Taxation Reform Bill (No.6) 1992 contains a
minor amendment to section 191N(3).

Example 11
In XYZ Group, a company (transferor) transfers debenture stock on 1/12/94 to a member of the group (transferee).
The base price adjustment required under section 191N(4) is as follows:
Debenture stock details
Face value $250,000
Coupon rate (payable quarterly) 10%
Issue date 1/3/92
Maturity date 1/3/97
Purchase date 1/9/93
Purchase cost $235,880
Purchase yield to maturity 12%
Assessable income to 31/3/94 $16,502
Transfer date base price adjustment
Same Same Different
method method method
(1) (ii)
Item a for the base price adjustment formula to equal nil $221,132
Item a for the base price adjustment formula using the purchase
constant annual rate of 12% $240,267
Item a for the base price adjustment formula using market value
based on a market yield of 9.5% $252,506
Transferor income allocation from 1/4/94 to 1/12/94
Same Same Different
method method method
(1) (i1)
a = value at transfer date + $221,132  + $240,267 + $252,506
cash coupons plus (5 x $6,250) + $31.250 + $31.250 + $31.250
+$252,382  + $271,517 + $ 283,756
b = acquisition price - $235,880 - $235,880 - $235,880
¢ = assessable income to 31/3/94 - $16,502 - $16,502 - $16,502
Base price adjustment +$0  +$19,135  +$31,374
Total accrual income 1/9/93 to 1/12/94
Accrual income + $16,502 + $35,637 + $47,876
Transferee income allocation from 1/12/94 to 1/3/97
Same Same Different
method method method
(1) (ii)
a = Face value + $250,000 + $250,000 -+ $250,000
b = Value at transfer date - $221,132 - $240,267 -$ 252,506
Cash coupons (9 x $6,250) + $56,250 + $56,250 + $56,250
Accrual income allocated using appropriate method + $85.118 + $65.983 + $53.744

continued on page 10
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Trading stock

Consolidation replicates the tax treatment provided
previously by the proviso to section 85(4).

Unlike the tax treatment on intra-group transfers of
other assets, intra-group transfers of trading stock are
generally not ignored for tax purposes. Instead, such
transfers are deemed to occur at the transferrer’s tax
carry over value, or at cost for new purchases. However,
the nominated company may elect to have transfers
ignored according to the general asset transfer rules for
all or certain lines of trading stock, provided the
Commissioner is satisfied that the trading stock in
question and its ownership can be specifically traced
(Section 191N(5)).

Depreciable assets

Section 191N(1) provides for depreciation clawbacks or
further deductions under the Act, to be determined
generally based on the tax book value plus subsequent
capitalised costs.

Example 12: transfer of depreciable asset

Assume a transfer of an ice-cream plant within
FGH group. A tax event occurs on the sale of the
ice-cream plant out of the group. The details are as
follows:

Purchase date 1/4/94
Purchase cost $10,000
Transfer date 31/3/95

Tax book value on transfer date $8,000
Consideration for transfer $8,500
Tax event 1/4/96

Market value at tax event date $7,000
Tax book value at tax event date $6,400
Depreciation recovered $600

(The consideration passing between the companies
for the transfer is irrelevant. Depreciation is
calculated on the tax book value on transfer).

Other assets

Any other assets such as land and revenue assets are
deemed to be transferred intra-group at cost to the
transferrer, including expenditure incurred in purchas-
ing or improving the assets and legal costs in improving
legal rights in relation to that asset (Section 191N(1)).

Value of absorbed asset

Where an asset is transferred intra-group as part of
another asset rather than in its original form, and its
market value cannot be determined, there is provision
for its market value as at the time prior to absorption to
be taken into account (Section 191N(7)).
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Adjustment on sale of shares on
revenue account

Where a parent company has consolidated with a
subsidiary and the shares in the subsidiary are held on
revenue account, any gain or loss on the sale of the
subsidiary shares would be assessable or deductible
under normal income tax rules. Section 191N(8)
provides for a necessary adjustment on the sale price to
take account of any exempt intra-group transaction.
Without the adjustment a deduction for “losses” on sale
of the shares would be “incurred” and deductible.

Example 13

ParentCo and SubCo are members of a consoli-
dated group. ParentCo's shares in SubCo are held
on revenue account. The purchase price of the
shares was $2.00 a share. While a consolidated
member, SubCo transfers most of its assets to
ParentCo. This results in a lower share market
price of $1.00 per share. ParentCo sells its shares
in SubCo to a third party. Section 191N(8) applies
to adjust the sale price to $2.00, so no loss is
available to the group.

Anti-avoidance provision

Section 191N(9) is aimed at consolidated groups which
consolidate for a brief period solely to obtain the benefit
of tax-free asset transfers. In that instance, the transfers
will be recognised and included in the group’s income.

Stamp Duty on Intra-Group
Conveyances

Section 13 of the Stamp and Cheque Duties Act 1971
contains new provisions covering the imposition of
stamp duty on transfers within a consolidated group.
Generally, the stamp duty treatment is similar to the
income tax treatment of asset transfers. Stamp duty is
not payable on intra-group transactions at the time of
transfer, but it may become payable if the asset is
transferred out of the group, including by way of sale of
the shares of the recipient company holding the asset.

Stamp duty will be imposed on the market value of the
asset at the time of transfer out of the group, not on its
market value at the time of initial transfer within the
group. This will minimise compliance costs because it
requires assets to be valued only if they eventually leave
the group. If the tax were based on the value of trans-
ferred assets at the time of initial transfer, consolidated
groups would effectively be required to value any asset
subject to intra-group transfers at the time of transfer,
because of the difficulties they would have in attempting
to determine that value at a later time.



Income Tax and Stamp Duty
Consequences on Wind-up

When the transferee company holding an asset which
was transferred intra-group ceases to be a member of the
group through being wound up, income tax is not
payable (section 191N(6). However, stamp duty becomes
payable (Section 13(4) of the Stamp and Cheque Duties
Act 1971).

Gift Duty

Section 74A of the Estate and Gift Duties Act 1968 has
been amended so that no gift duty will be payable on
asset transfers within a consolidated group. Unlike the
treatment for income tax and stamp duty, gift duty does
not become payable at a later date when the asset is
transferred out of the group.

Another provision prevents gift duty becoming payable
on transactions between companies, if these transactions
constitute dividends.

Loss Carry-Forward and Grouping

The loss carry forward provisions in section 188
(general provisions), 188AA (transitional provisions)
and 188C (mining losses) apply with modifications to a
consolidated group as if it were one tax entity. The
grouping provisions in section 191 and 191A are also
modified to apply to the group as one tax entity. Any
loss the consolidated group incurs is treated as a group
loss (section 1910(2)).

Any loss that a company incurs before it becomes a

member of a consolidated group remains that of the

member (section 1910(3)). The member's pre-consoli-

dation losses are offset against group assessable income.

There are limits to the offset (sections 1910(5) and (6)).

These limits are discussed below and in examples 15

and 16.

The member's pre-consolidation losses not offset against

group assessable income may be either:

» carried forward for offset against future income
derived when it leaves the group; or

* offset to a company 66 percent commonly owned with
it, including another consolidated group.

The consolidated group losses and pre-consolidation

losses carried forward are offset on a “ first in - first

out” basis. Where these losses are incurred in the same

income year, the losses are pro-rated (section 1910(4)).

Example 14

Assume SubCo 1, SubCo 2 and ParentCo are the
members of a consolidated group. SubCo 1 and
SubCo 2 have pre-consolidation losses incurred in
the 1993 income year of $100 and $200 respec-
tively. The group has assessable income of $200 in
the 1994 income year. The losses offset against
group income are pro-rated one-third from SubCo
1 and two-thirds from SubCo 2
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Limited loss offset where members are
not a group at all times

Under ordinary loss offset rules a loss may be offset
provided the group existed from the year the loss was
incurred through to the income year of offset. In a
consolidated group of members which was not a 66
percent commonly owned group at all times, section
1910(5) restricts the loss to the aggregate of:

* the amounts that the company incurring the pre-
consolidation loss (“loss company”) is permitted to
carry forward, and

+ the amount permitted to be offset against income of
those members that formed a 66 percent commonly
owned group with the loss company at all relevant
times.

The incomes of the loss company and the other group
members (66 percent commonly owned) in the year of
consolidation are calculated in accordance with section
191M on a single company basis.

Example 15

ACo has pre-consolidation losses of $1,000
(incurred in the 1991 income year). The consoli-
dated group comprises ACo, BCo and CCo. CCo
was not 66 percent commonly owned with ACo
during the 1991, 1992 and 1993 income years.
BCo was 66 percent commonly owned with ACo
at all times. In the 1994 income year (first year of
consolidation), the consolidated group has assess-
able income of $1,200 comprising $300, $300 and
$600 derived by ACo, BCo and CCo respectively.
The amount of loss that may be deducted is
determined as follows:

ACo’s assessable income in 1994 $300
(available for carry forward under s188)

BCo's assessable income in 1994 $300
(available under s191A)

Total deduction against consolidated $600

group income

Limited loss offset on part year
consolidation

Where a company with pre-consolidation losses is a
member for only part of the consolidated group’s
income year, the amount of loss offset against the
consolidated group’s income is also restricted, taking
into account any income derived in the part period
before consolidation. Section 1910(6) takes into
account the possibility that the loss company may have
been a member of another consolidated group in the
part period before consolidation.

Accordingly, the amount of loss offset is restricted
under section 1910(6) to the lesser of:

A. the amount of pre-consolidation loss to be carried
forward against group income, less any assessable

continued on page 12
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income derived by the company or by another
consolidated group of which the loss company was a
member during the part year period before consoli-
dation;

B. the part year assessable income of the consolidated
group.

Example 16

Assume ACo in ABC group left XYZ group to
join ABC Group midway through the income year.
The incomes derived during the relevant periods
are:

ACo (loss carried forward) $1000
ACo (income) Nil
XYZ Group (income) $400
ABC Group (income) $500

Lesser of $1000 - (0 + 400) = $600 or $500. Only
$500 may be carried forward under section
1910(6).

Group income deemed company income
for purposes of section 188(9)

Where pre-consolidation losses are carried forward
against future consolidation assessable income, for the
purposes of section 188(9) the income the consolidated
group derives is treated as if it was derived by the loss
company (section 1910(7)).

Attributed Foreign Income and
Foreign Investment Fund Income of
Consolidated Group Members

Only New Zealand resident companies are eligible to
consolidate. Members of a consolidated group with
interests in controlled foreign companies (CFCs) and
foreign investment funds (FIFs) must include in the
consolidated group’s income any attributed foreign
income and FIF income. For this purpose, section 191P
generally provides for Part IVA (relating to CFCs and
FIFs) to apply as if the consolidated group were one
company.

Any tax credit becoming available or any attributed
foreign loss and FIF loss incurred are treated as becom-
ing available to or incurred by the consolidated group
(section 191P(2)).

A member’s pre-consolidation tax credits, attributed
foreign loss and FIF loss remain in the ownership of the
member company, but they may be carried forward and
offset against the consolidated group income subject to
the normal quarantining rules. The order of offset is
similar to that applicable in section 1910. Section
191P(3) provides for a member’s pre-consolidation tax
credit, attributed foreign loss and FIF loss to be utilised
as follows:
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* to be offset against the group’s income tax or attrib-
uted foreign income or FIF income, subject to the
quarantining rules;

* to be credited or deducted or set off against future
income tax payable or income derived by the member
when it leaves the consolidated group or joins another
group;

* to be carried forward by the member company to
future income years;

* to be offset against income tax payable by or income
of any other company (other than the consolidated
group) as permitted under the Act.

Like losses under section 1910, the group’s tax credits
and attributed losses and FIF losses are offset on a “first
in- first out basis”. Where the losses are incurred in the
same income year, the losses are pro-rated (section
191P(4)).

Example 17

Assume ACo, BCo and CCo are the members of
consolidated group ABC. ACo and BCo have pre-
consolidation attributed foreign losses of $100 and
$200 respectively, carried forward from the 1993
income year in respect of their Hong Kong
companies. The consolidated group has attributed
foreign income from Hong Kong in the 1994
income year of $200. The losses are pro-rated one-
third from ACo and two-thirds from BCo.

Limited credit and loss offset where
members are not a 66 percent commonly
owned group

Like losses under section 1910, some restrictions to
offsets of credits and losses are necessary where the
members of the consolidated group were not members of
a 66 percent commonly owned group as required under
the Act. Accordingly, section 191P restricts the amount
that may be offset to the aggregate of the following
amounts:

* the amount of the tax credit or loss permitted to be
carried forward by the company to a subsequent year,
and

* the amount permitted to be offset against tax payable
or income of other member companies that were at all
relevant times members of a 66 percent commonly
owned group.

The income tax payable and the income of the compa-
nies in the year of consolidation is determined by
applying section 191M of the Act (i.e., on a single
company basis).

Limited offsets on part year
consolidation

Where a company is a member of a consolidated group
for only part of an income year, the amount of tax



credits or losses that may be offset are restricted to take
into account the company's income tax payable or
income derived in the part period before it joined the
group. Accordingly, the amount of offset is restricted
under section 191P(6) to the lesser of:

A. the amount of pre-consolidation tax credits to be
credited against the group's income tax payable (or
loss to be deducted against the group’s income),
less
any income tax payable (or income derived) by the
member (or by another consolidated group of which
it was a member) during the part period before it
joined the group;

B. the amount of income tax payable (or income
derived) by the consolidated group that can be
reasonably and fairly attributed to the part of the
income year during which the newly-joined com-
pany was a member of the consolidated group.

The income tax payable or income derived is calculated
by applying the provisions in section 191K in relation to
part year accounts.

Consolidated Group Members'
Provisional Tax

A consolidated group's provisional tax payable is
determined by applying the provisions in Part XII of the
Act as if the consolidated group were a single company.

Joint and several liability

Companies forming or joining a consolidated group
must give an undertaking to be jointly and severally
liable for the consolidated group’s income tax. This
extends to provisional tax. However, where a group has
approval for joint and several liability to be limited
under section 191L to one or more of its companies, the
provisional tax liability is also so modified (Section

191Q(1)(a)).

Calculating provisional tax payable
based on fraction of RIT incurred in a
preceding income year

In the first year of consolidation or in any income year
in which there are new members, calculating the group's
provisional tax relies on the Residual Income Tax (RIT)
that each member incurred in a preceding income year
before becoming a consolidated group member. Section
191Q(1)(b) requires the consolidated group to include in
its RIT for the preceding year the proportion of the
individual company 's income for the preceding year
which reflects the proportion of the provisional tax year
in which the company was a member of the consoli-
dated group.
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Example 18

XCo joins XYZ consolidated group on 1 April
1994. The group has a 31 March balance date.
XCo was a member for 12 months during the 1995
income year. XYZ group must include 12 months
of RIT derived by XCo in the 1994 income year
(plus 5 percent uplift) in its provisional tax
payments for the 1995 provisional tax year. XCo
makes no payment of provisional tax individually.

Example 19

YCo joins consolidated XXX Group on 8 July
1995. XXX Group has a 31 March Balance date.
YCo and the group made their first instalments of
provisional tax separately. When YCo joins the
group, XXX Group must recalculate the preceding
year’s RIT for its subsequent instalments of
provisional tax. YCo*s provisional tax liability for
part of the year is squared up at year end and it
doesn't have to pay any further provisional tax.

Calculating provisional tax for company
leaving a consolidated group

Where a company was a member of a consolidated
group for all or part of a year and ceases to be a member
for all or part of a succeeding year, it must estimate its
provisional tax, with associated penalties for under-
estimation. The consolidated group may estimate down
its provisional tax payment (Section 191Q(2)).

Withholding Tax Obligations of
Consolidated Group Members

Joint and several liability for the consolidated group’s
income tax extends to resident withholding tax (RWT),
fringe benefit tax (FBT), specified superannuation
contributions withholding tax (SSCWT) and tax
deductions under Part XI, including PAYE deductions
(Section 191R). However, the members are individually
responsible for complying with their respective obliga-
tions, such as filing individual returns..

Imputation Credits

The consolidated group must maintain its own separate
imputation credit account (ICA) covering the group’s
activities (section 191S(1)). The opening balance of a
newly formed Group ICA is nil. An existing consoli-
dated group’s opening balance is equal to the closing
balance of the preceding imputation year (section
191S(2)).

The ICA of each member in the group is maintained
separately from the group ICA, in accordance with Part
XIIA of the Act. The individual ICAs will generally
record the balance to the date of consolidation.

continued on page 14
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Credits and debits arising to
group's ICA

Sections 191SA and 191SB generally replicate the
provisions in sections 394D and 394E, but by treating
the consolidated group as if it were a single company.

Debiting and crediting between consoli-
dated group and individual companies

Post-consolidation credits and debits arising to the
group ICA do not arise to the individual ICAs (section
191SC(1)).

Section 191SC(2) provides the mechanism for transfer-
ring credits from the individual ICAs to the group ICA.
A transfer is made when a debit arises to the group ICA
and that debit is not offset by any group credit that arose
earlier or on the same date as the credit in the indi-
vidual ICA. The ordering procedure in section 394E(4)
applies to the group credits. When a credit transfer
occurs, a corresponding debit arises under section 394E
to the individual ICA (section 191SC(3)).

The ordering procedure in section 394E(4) also applies
to the individual credits in the individual ICAs that are
transferred under section 191SC(2). The “first in - first
out” rule applies. If two or more credits arose at the
same time, the consolidated group may elect which
credit to offset. Where no election is made, the credits
are offset on a pro-rata basis (section 191SC(4)).

Example 20

ACo and BCo are members of ABC Group. Both
companies have pre-consolidation credit balances
and, in particular, credits of $100 and $200 which
arose at the same time (5/7/92). On 10/10/95 a
debit of $100 arises to the group ICA which is not
offset by any group credit. Assume no election is
made. The credits from ACo and BCo are offset
proportionately, that is, one-third from ACo and
two-thirds from BCo .

If a debit were to arise to the individual ICA account
and cause or increase a debit balance, section 191SC(5)
provides for that debit not to arise to the company’s ICA
but to be debited to the Group ICA. In this way the
individual member does not have to pay further income
tax.

Section 191SC(6) provides for a debit arising from a
refundable excess under the export market development
provisions to be treated as a refundable excess to the
consolidated group. This is achieved by debiting the
group ICA with an amount equal to the amount of
refundable excess calculated under section 394L(4A). A
corresponding credit arises to the individual ICA to
reflect the transfer (section 191SC(7)).

Section 191SC(8) provides for the equivalent of the
provision in section 394L(5), so that the amount of
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further income tax that a consolidated group member
pays may be credited against the group's income tax
payable. To the extent that it is so credited, the credit is
not available under section 394L(5) to the individual
member (section 191SC(8)).

Application of specific imputation provi-
sions to consolidated groups

Section 191SD(1)(a) provides for a consolidated group
that maintains a policyholder credit account (“PCA”) to
be able to make transfers of the credit balance in the
group ICA to the group PCA. This provision is the
equivalent of section 394FA(1).

Where the consolidated group has a non-standard
balance date, section 191SD(1)(b) provides for section
394FA(3) and (4) to apply with any necessary modifica-
tions to the consolidated group as if it were the company
referred to in those subsections. This means that certain
deemed transfers from the group ICA to the group PCA
will occur on the last day of the imputation year.

Section 191SD(2) provides for section 394G to apply to
a consolidated group as if it were a single company, and
for intra-group dividends not to be taken into account
for purposes of section 394G(2) to (4). This means that
the imputation ratio and benchmark dividend rules
apply to all dividends except intra-group dividends paid
by each member in the group. The attachment of
imputation credits to intra-group dividends will be
optional.

Section 191SD(3) imposes on a consolidated group's
nominated company the responsibility for ensuring that
the group complies with sections 394J (the requirement
to furnish annual imputation returns) and 394K (the
requirement to furnish an imputation return as re-
quested by the Commissioner or as otherwise required
under that section).

The provisions in section 191SD(4) and (5) generally
provide for sections 394L, 394N, 3940, 394P and 394M
relating to further tax payable and imputation penalty
tax to apply to the group as if it were a single company
and for references to a company to apply as references to
a consolidated group.

Section 191SD(6) provides for section 394ZF(2) to
apply where dividends are deemed under section
394ZF(1) to be paid by a member of the group.

Section 191SD(7) provides for section 394ZG and
394ZH to apply to the consolidated group as if it were a
single company and for the references to provisions of
the Act to be references to the equivalent consolidation
provisions.

Dividend withholding payments

An equivalent provision to section 394ZM(2) applies to
a consolidated group whose member is paid a foreign
withholding payment dividend. The amount of the
dividend withholding payment (DWP) to be deducted



can be reduced by the amount of the credit balance in
the group’s branch equivalent tax account (BETA)
pursuant to the election of the nominated company of
the group under section 191VC(2) - (section 191T(1)).

Joint and several liability for the consolidated group’s
income tax extends to DWP (section 191T(2)).

Section 191T(3) provides in a separate provision from
section 394ZN(2), so the group can elect to have its
losses which are available for carry forward and offset
under sections 188 and 191N reduced in satisfaction of
a DWP liability.

Section 191T(4) provides that when a company becomes
entitled to a refund of DWP the amount of the refund
available will be determined by the credit balance in the
group’s DWP or ICA at the end of the most recent
imputation year. The credit balance is reduced by any
earlier refund paid during the imputation year to the
company or any other group member (section 191T(5)).
These provisions are equivalent to section 394Z0(2)
and (3).

Section 191T(6) provides that where a company that is a
member of a group has paid DWP during an income
year, it is entitled to a refund if the group incurred a loss
in that year. The section sets a limit on the amount able
to be refunded that mirrors the restrictions in section
394Z0(4).

Where a company makes a payment of DWP when it is
not a member of a group, and is subsequently entitled to
a refund after it has joined a group, section 191T(4) in
effect governs the limit on refund (section 191T(7)).

Subsection (8) provides that the Commissioner can
disallow a shareholder’s claim for a tax credit arising
from a DWP credit attached to a dividend received if
there has been no DWP paid to support that credit by
any member of the consolidated group. This is a modifi-
cation to section 394ZP(4).

Dividend Withholding Payment
Accounts

A consolidated group must maintain a group DWP
account if any member of the group maintains a DWP
account. The group’s account is maintained separately
from the individual DWP account (section 191U(1)(a)).

The group may also elect at any time to maintain a
group DWP account. The nominated company must
notify the Commissioner of the election to maintain a
group DWP within 21 days of the date of election
(section 191U(1)(b) and (2)).

The opening balance of the group DWP will be nil in
the first year, and after that equal to the closing balance
of the preceding imputation year (section 191U(3)).

A Group that has voluntarily maintained a group DWP
account may elect to cease maintaining it subject to the
conditions set out in section 191U(4) and (5).
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Credits and debits arising to group DWP
account

Sections 191UA and 191UB generally replicate the
provisions in sections 394ZV and 394ZW, but by
treating the consolidated group as if it were a single
company.

Debiting and crediting between group
and individual DWP accounts

Post-consolidation credits and debits arising to the
group DWP account do not arise to any individual DWP
accounts. (section 191UC(1)).

Section 191UC(2) provides the mechanism for transfer-
ring credits from any individual DWP accounts to the
group DWP account. A transfer is made when a debit
arises to the group DWP and that debit is not offset by
any group credit that arose earlier or on the same date
as the credit in the individual DWP. The ordering
procedure in section 394ZW(4)(c) applies to the group
credits. When a credit transfer occurs, a corresponding
debit arises under section 394ZW to the individual
DWP account (section 191UC(3)).

The ordering procedure under section 394ZW(4)(c) also
applies to credits in two or more individual DWP
accounts that are transferred under section 191UC(2).
The “first in - first out” rule applies. If two or more
credits arose at the same time, the consolidated group
may elect which credit to offset. Where no election is
made, the credits are offset on a pro-rata basis (section
191UC(4)).

If a debit were to arise to a company's DWP that would
cause or increase a debit balance, section 191UC(5)
provides for the debit not to arise in the company’s
DWP account but to be debited to the group DWP
account. In this way the individual company does not
have to pay further DWP.

Section 191UC(6) provides for the equivalent of the
provision in section 394ZZF(5), so that the amount of
further DWP a group member pays may be credited
against DWP payable by any member of the group at a
later date. To the extent that it is so credited, the credit
is not available under section 394ZZF(5) to the indi-
vidual member. This provision is targeted at companies
which maintain a DWP account before consolidation.

Application of specific DWP provisions
to consolidated groups

Section 191UD(1) provides for a company that is a
member of a group that operates a DWP account to
attach DWP credits to a dividend that it pays. The
amount attached is debited to the group DWP account.

Section 191UD(2) provides for a consolidated group
that maintains a Policyholder Credit Account (PCA) to
be able to make transfers of the credit balance in a
group DWP to the group PCA. This provision is the
equivalent of section 394ZXA(1).

continued on page 16
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Where the consolidated group has a non-standard
balance date, section 191UD(2)(b) provides for sections
3947 XA(3) and (4) to apply with any necessary modifi-
cations to the consolidated group as if it were the
company referred to in those subsections.

Section 191UD(3) provides for section 394ZY (1) to (4)
to apply to a consolidated group as if it were a single
company, and for intra-group dividends not to be taken
into account for purposes of subsections (2) to (4). This
means the DWP benchmark provisions apply to all
dividends except intra-group dividends paid by each
member in the group. The attachment of DWP credits to
intra-group dividends will be optional.

Section 191UD(4) provides for sections 394ZY (4A),
(4B) and (4C) (relating to the calculations of the
allocation deficit debit, the DWP payment credit
transfer fraction and the imputation credit transfer
fraction) to apply to a consolidated group that maintains
a PCA as if references to a company and provisions of
the Act were references to a consolidated group, and to
equivalent consolidation provisions respectively.
Dividends paid intra-group are not taken into account
for purposes of these provisions.

The obligations to provide information under sections
39477 A and 394778 fall on the company in the
consolidated group that pays a dividend with a DWP
credit attached, as section 191UD(5) provides for these
provisions to apply as if references to a DWP account
company were references to a company in a group that
maintains a DWP account.

The nominated company is responsible for furnishing
the annual DWP account return under sections 394ZZC
and 394ZZD. Section 191UD(6) requires these provi-
sions to apply as if the consolidated group were a single
company and each reference to a provision of the Act
were a reference to the equivalent consolidation provi-
sion.

If it makes an election in accordance with section
3947ZZ7ZE(2), a group may transfer any year end credit
balances in its DWP account to the group’s ICA (section
191UD(7)).

The provisions relating to further DWP payable and
DWP penalty tax in sections 394ZZF, 39477ZG,
3947Z7H, and 394771, and to the power of determina-
tion in section 394ZZ7J, are to apply as if the consoli-
dated group were a single company. The members of a
group are jointly and severally liable for any further
DWP, or DWP penalty tax or additional tax that
becomes payable by the group.

Branch Equivalent Tax Accounts

A consolidated group must maintain a group branch
equivalent tax account (BETA) if any member of the
group maintains a BETA. The group’s account is to be
maintained separately from the individual BETA
(section 191V(1)).
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The group may also elect at any time to maintain a
group BETA. The nominated company must notify the
Commissioner of the election to maintain a group
BETA within 21 days of the date of election (section
191V(2)).

A group that voluntarily maintains a group BETA may
elect to cease maintaining a group BETA subject to
certain conditions applying in section 191V(3) and (4).

Debits and credits arising to group BETA

The opening balance of the group BETA will be nil in
the first year of operation, and thereafter equal to the
closing balance of a preceding imputation year.

The credits that may arise in the group BETA are:

(a) credits for tax paid on attributed foreign income that
the consolidated group derives in any year. This
amount is calculated using the formula in section
191VA(2)(a);

(b) credits for the amount of “tax paid” through the
reduction of a company or group loss of an amount
calculated using the formula in section
191VA(2)(b);

(c) credits transferred from individual BETAs under
section 191VB(2).

The credits in (a) and (b) above arise on the date the
consolidated group's tax return is filed. The credits in
(c) above arise on the date immediately before the
relevant debit arose in the individual company’s BETA
(section 191VA(3)).

Section 191UA(4) and (5) provide for these debits to
arise in the Group BETA:

(a) The amount of credits in the BETA used to reduce a
DWP liability (The debit arises on the due date for
paying the DWP.);

(b) The amount of BETA credit balance elected to be
transferred to the Group ICA (The debit arises on
the date the Group elects to credit the Group ICA.);

(c) The amount of any refund of income tax paid on
attributed foreign income derived by the consoli-
dated group (The debit arises on the date the refund
is paid.);

(d) The amount of debit that would arise under section
394Z7ZP(3) on a breach in shareholder continuity of
the consolidated group (The debit arises at the
specified time the debit arises under section
394Z7P(3).);

(e) The amount of the credit balance in the BETA
where the Group ceases to maintain a Group BETA
(The debit arises immediately before the Group
ceases to maintain a BETA.);

(f) the debit arising under section 191VB(5): this is a
debit that would have arisen to the individual
company’s ICA had there been sufficient credits in
that ICA. (The debit arises at the time first referred
to in that section.)



Section 191VA(6) provides an ordering rule for the
reduction of the credit balance in the BETA under
section 191VA(4)(a).

Debiting and crediting between group
and individual BETAs

Post-consolidation credits and debits arising to the
group BETA do not arise to the individual BETA
accounts, if any (section 191VB(1)).

Section 191VB(2) provides the mechanism for transfer-
ring credits from the individual BETAs, if any, to the
group BETA. A transfer is made when a debit arises to
the group BETA and that debit is not offset by any
group credit that arose earlier or on the same date as the
credit in the individual BETA. The ordering procedure
in section 394ZZP(6)(c) applies to the group credits.
When a credit transfer occurs, a corresponding debit
arises under section 394ZZP to the individual BETA
(section 191VB(3)).

The ordering procedure in section 394ZZP(6)(c) also
applies to credits in two or more individual BETAs that
are transferred under section 191VB(2). The “first in -
first out” rule applies. If two or more credits arose at the
same time, the consolidated group may elect which
credit to offset. Where no election is made, the credits
are offset on a pro-rata basis (section 191VB(4)).

If a debit would arise to the BETA of a company that
would result in a debit balance, section 191VB(5)

provides for the debit not to arise in the company’s
BETA but to be debited to the group BETA.

Application of BETA provisions to con-
solidated groups

Section 191VC(1) provides for a consolidated group
that maintains a group BETA to elect in accordance
with section 394ZZQ(2) to make transfers of the credit
balance in the group BETA to the group’s ICA.

The group's nominated company may also elect in
accordance with section 394ZZQ(4) to use the credit
balance in the group BETA for the purpose of reducing
the DWP liability of any group member (section
191VC(2)).

Section 191VC(3) provides for section 394ZZR, relating
to determinations by the Commissioner as to BETA
credits and debits, to apply to the group BETA as if the
consolidated group were a single company.

A group BETA, like a company BETA, will never have
a debit balance. A refund of income tax paid on attrib-
uted foreign income and due to the group will be
retained by the Commissioner where it would result in a
debit balance in the BETA (section 191VC(4).

Where a company pays tax on attributed foreign income
then joins a group, a refund can be obtained if the group
BETA has sufficient credits (section 191VC(4)).
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Policyholder Credit Accounts

A consolidated group must maintain a group policy-
holder account (PCA) if any member of the group is
carrying on a business of providing life insurance to
which sections 204 to 205F of the Act apply. The
group’s account is maintained separately from the
individual PCA account (section 191W).

Credits and debits arising to group PCA

The opening balance of a newly formed consolidated
group’s PCA is nil. An existing group’s opening
balance is equal to the closing balance of the preceding
imputation year (section 191WA(1)).

Sections 191WA(2) and (3) provide for the following to
arise as credits in the group’s PCA :

(a) The amount of the credit balance in the group ICA
that the group elected in accordance with section
191SD(1)(a) to be transferred to the group PCA (The
credit item arises on the date the amount of the
credit arises as a debit to the group’s ICA.);

(b) The amount of the credit balance in the group DWP
that the group elected in accordance with section
191UD(2) to be transferred to the group PCA (The
credit item arises on the date the amount of the
credit arises as a debit to the group’s DWP ac-
count.);

(c) The amount of any credit arising to the group PCA
under section 191WB(1) (The credit item arises at
the time first referred to in section 191WB(1).)

Section 191WA(4) and (5) provide for the following to
arise as debits in the group PCA:

(a) The amount of any credit balance in the group PCA
elected by the group to be used as a credit against
income tax payable on policyholder income the
group derives (The debit item arises on the last day
of the relevant income year.);

(b) The amount of any credit balance in the group PCA
that the group elects to transfer to the group ICA
(The debit item arises on the date the election is
made.)

Debiting and crediting between group
and individual PCAs

Section 191WB(1) provides the mechanism for transfer-
ring credits from the individual PCAs to the group
PCA. A transfer is made when a debit arises to the
group PCA and that debit is not offset by any group
credit that arose earlier or on the same date as the credit
in the individual PCA. The ordering procedure in
section 394E(4)(c) applies to the group credits. When a
credit transfer occurs, a corresponding debit arises
under section 394Z7Z7B to the individual PCA (section
191WB(2)).

The ordering procedure in section 394E(4)(c) also
applies to credits in two or more individual PCAs that

continued on page 18
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are transferred under section 191WB(1). The “first in -
first out” rule applies. If two or more credits arose at the
same time, the consolidated group may elect which
credit to offset. Where no election is made, the credits
are offset on a pro-rata basis (section 191WB(3)).

Application of PCA provisions to con-
solidated groups

Section 191WC(1) provides for a consolidated group to
elect to credit any credit balance in the group PCA in
payment of income tax payable on policyholder income
the group derives. The election is made by recording the

amount of the credit as a debit to the group’s PCA
(section 191WC(2)).

The group may also elect in accordance with section
394777C(4) to transfer the credit balance in the group
PCA to the group ICA (section 191WC(3).

Section 191WC(4) provides for sections 394ZZZC(5)
and (6) and 394ZZZD (relating to elections to use credit
balance to reduce income tax and determinations by the
Commissioner on PCA debits and credits) to apply as if
references to a PCA company and the PCA provisions
were references to a consolidated group and to equiva-
lent consolidation provisions.

Groups of Companies

Sections 85(4), 191(1), 191(3)(b), 191(4) and 191(7), Income Tax Act 1976

Group Transfers of Trading Stock

The proviso to section 85(4) which permitted trading
stock to be transferred within a group without tax
consequence is repealed. The repeal is consistent with a
recommendation in the Valabh Committee's interim
report, Tax Accounting Issues, released in February
1991. The Government has decided to restrict the tax
treatment previously allowed under that proviso to
certain wholly-owned groups and to consolidated
groups.

From 1 April 1993 the tax-free transfer of trading stock
is limited to 100 percent commonly owned groups that
meet certain conditions. These conditions are that the
transferrer and transferee companies :

* are resident in New Zealand; and

* share a common tax balance date.

The Commissioner may waive the requirement for a
common tax balance date, where he determines that the
difference in balance dates is necessary to avoid a
material distortion of either company's income by
causing income and expense for a single business cycle
to be reported in different income years. The Commis-
sioner will only use this discretion if either of the
companies apply for it.

Example

Company A and Company B are 100 percent
commonly owned. Company A has a 30 June
balance date, Company B has a 31 March balance
date. Company A may transfer trading stock tax-
free to Company B if either company can satisfy
the Commissioner that it would cause a material
distortion in either company to have a common
balance date.
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Deferred tax on the trading stock transferred intra-
group becomes payable when the asset is sold out of the
group. To prevent the provision being abused, the sale
of shares of the transferee company holding the trading
stock constitutes a sale out of the group.

Example

Company A transfers trading stock to Company B.
Some shares in Company A change hands so that
Company A is no longer 100 percent commonly-
owned with Company B. Gains or losses on the
transferred trading stock become assessable/
deductible as there is a deemed disposal and
reacquisition at market value, by the original
transferrer of that asset.

For companies with standard or late balance dates, the
repeal applies from the first day of the company’s 1993-
94 income year. For companies with early balance dates,
it is effective from the first day of the 1994-95 income
year. The effective dates coincide with the earliest
possible dates a company may commence being treated
as a member of a consolidated group.

Companies included in a Group of
Companies

The provisions in sections 191(1) and 191(3)(b) are
amended to clarify that a “group of companies” is one in
which a group of persons hold 66 percent commonly in
each company. For loss offsets, the group must exist at
all relevant times. This does not mean that the same
group of persons must hold 66 percent in each company
at all times. The amendments clarify that the composi-
tion of that group of persons may change, provided
there is at all relevant times a group of persons holding
66 percent in common in each company. The amend-
ment takes effect from the 1992-93 income year.



Definition of Wholly Owned Group of
Companies

The definition of a “wholly owned group of companies”
in section 191(4) is amended. It now refers to a group
of companies that is 100 percent commonly owned.
Small variations in common shareholding due to
company law requirements and holdings of employee
share purchase schemes approved under section 166
(up to 3 percent) are permitted. The definition applies
for purposes of the new provisions on the inter-corpo-
rate dividend exemption under section 63(2K) and
consolidation under sections 191BC-191WC. It also
applies for purposes of existing provisions including
sections 108A on additional depreciation and 86H on
bloodstock valuation. The amendment applies from the
1992-93 income year.
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Joint Assessments Provision
repealed

Section 191(7), which provided for joint assessments of
groups of companies, is repealed. The Government has
decided to replace joint assessments with single assess-
ments on consolidated groups. For companies with
standard or late balance dates, the repeal becomes
effective from the first day of the 1993-94 income year.
For companies with early balance dates, it takes effect
from the first day of the 1994-95 income year. The
effective dates coincide with the earliest possible dates
those companies may commence being treated as
members of a consolidated group.

Miscellaneous Dividend Amendments
Sections 4,63,313 and 327ZA, Income Tax Act 1976

Treatment of Section 192 and 195
Debentures

There are two minor amendments to section 4 of the
Act. Section 192 and 195 debentures are now included
in the definition of “share”, so interest paid on them is a
distribution to a shareholder under section 4(1)((a).
Paragraph (h) of section 4(1) is therefore redundant and
has been removed.

It is also now clear that the amount for which a section
192 or 195 debenture is issued can be returned to the
debenture-holder tax-free under section 4A(1)(c).

The amendments apply from the date such debentures
were included in the definition of “share” - generally
31 July 1991.

Grandfathering of dividends on fixed
rate shares issued before 31 July 1991

The provision relating to grandfathering of dividends
paid on pre-1991 Budget redeemable preference shares
(section 63(2E)(h)) has been amended. Dividends are
tax-free where they are payable at a rate which is a
specific fixed percentage of the amount subscribed, or is
a percentage of the amount subscribed determined by a
fixed relationship to a commercial interest rate. Para-
graph (h) has been expanded to include dividends that
are determined by a combination of those two factors.

The amendment is backdated to 1 April 1992.

Exemption for dividends paid within
wholly owned groups

Section 63(2K) has been inserted into the Act so that
dividends paid between members of a 100% commonly
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owned group are exempt from tax if the recipient and
the payer of the dividend have the same balance date.

However, where they have different balance dates, in
certain circumstances the dividend may be tax-free.
This will apply where the Commissioner determines, on
the application of either the recipient or the payer, that
the difference in balance dates is necessary to avoid a
material distortion of either company's income by
causing income and expense for a single business cycle
to be reported in different income years.

For example, where a company with a June balance date
wishes to pay a dividend to its parent with a March
balance date, the Commissioner would have to be
satisfied that it would cause a material distortion in the
June balance date company to move to a March balance
date, and it would also be distortionary for the March
balance date company to take a June balance date.

Once the Commissioner has determined that the
different balance dates of payer and recipient are
necessary, dividends passing between those companies
will be exempt. However, section 63(2L) gives the
Commissioner power to revoke a determination he has
made if he considers that the different balance dates are
no longer necessary or if they are part of a tax avoidance
arrangement.

Certain dividends are excluded from the exemption
(section 63(2K)(e)). This retains the previous position
in that the general intercorporate dividend exemption in
place before 1 April 1992, and the interim regime
effective until 1 April 1993, did not apply to these
dividends.

The amendment applies from 1 April 1993.

continued on page 20
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Non-resident withholding tax

This section corrects a minor defect in the formula for
calculating non-resident withholding tax on taxable
bonus issues (section 313). The amendment is back-
dated to 1 April 1992.

Resident withholding tax

Section 327ZA(b) has been amended so that it applies to
all dividends and not just specified dividends. The effect
is that a credit may arise to a company's imputation
credit account under section 394D(1)(k) for the amount
of resident withholding tax that has been deducted from
a dividend the company derived.

The amendment applies from 1 April 1992, when
dividends paid to companies became subject to resident
withholding tax.

Qualifying Company Regime Amendments

Part XIIAA, Income Tax Act 1976

There are several amendments to the qualifying com-
pany provisions. They all apply from the commence-
ment of the regime.

Shareholder’s effective interest in
Qualifying Company

This section makes a minor amendment to section
393A(2)(a), which provides that a shareholder’s voting
and market value interest in a qualifying company is
determined under sections 8A to 8E. Section 8E relates
only to measurement of an interest for the purposes of
the loss and credit continuity provisions. The reference
to that section has been removed, since it is irrelevant
for the purposes of the qualifying company regime.

Revocation of Qualifying Company
election

Section 393E(2) has been amended to clarify that a
shareholder election is deemed to be revoked upon the
sale of all of a shareholder’s shares to a new share-
holder. Where a shareholder disposes of only some
shares in the qualifying company, his/her shareholder
election is still valid.

Qualifying Company elections

This provision amends section 393F(3) to extend the 63
day period of grace for making shareholder elections to
two situations:

» where a shareholder becomes sui juris;

» where a shareholder has purchased shares from a
vendor who retains a shareholding in the company.
(This is necessary because the vendor’s election is not
revoked and therefore section 393F(2)(b) does not

apply.)

Shareholder’s liability for Qualifying
Company 's tax

Section 393H has been amended to clarify that a qual-
ifying company is primarily responsible for its own tax.

Deduction of Interest paid on Money
borrowed to buy shares in Qualifying
Company

Section 3931(3) has been replaced with subsections (3)
and (3A).

Subsection (3) clarifies that a shareholder in a qualify-
ing company may not deduct interest paid on money
borrowed to acquire shares in the company to the extent
of non-cash dividends s/he received in a year.

Subsection (3A) provides that, for the purpose of
determining whether a deduction for interest is available
where a shareholder has borrowed to invest in a qualify-
ing company, distributions from the company are not
exempt and are deemed not to be dividends.

This means that the rules for determining deductibility
match those applying to a partner investing in a part-
nership. Before this amendment, some apportionment
may have been required where shareholders received
exempt dividends arising from items such as a capital
gain derived and distributed by a qualifying company.

Taxation of Qualifying Companies

Section 393J(a)(i) is amended to remove some circular-
ity caused by the reference to section 394ZL.

Qualifying Company Election Tax

The formulae for calculating standard qualifying
company election tax (QCET) and QCET for the 1992-
93 income year have been amended. The previous
formulae incorrectly calculated the amount of QCET in
two ways:

* The first part of the formula should have calculated
the gross dividends distributed. The credits (item c)
are therefore added to item a of the formula.

*» The credits in the imputation and dividend withhold-
ing payment accounts took no account of tax paid
after the end of, but in relation to, the 1991-92 income
year. In addition, where a refund was owing but not
yet paid, the balance overstated the credit in the
account.



The amendments remedy these problems.

An amendment is also made to item e of the formula for
QCET calculated at the concessional rate. Item e in
effect calculates the net dividends received and retained
by a company between 30 November 1990 and the date
of entry to the qualifying company regime. Tax is paid
on such dividends at the company rate.

Because there was often no reason to calculate or keep a
record of non-cash dividends that a company received
before the removal of the intercorporate dividend
exemption, it is now sometimes difficult or impossible
to accurately state the amount of non-cash dividends it
received. Non-cash dividends have therefore been
omitted from the calculation.

However, this enables companies associated with a
company entering the regime in the 1992-93 income
year to pay non-cash dividends to that company in order
to take advantage of the concessional rate. A new
subsection (4) has therefore been included in section
393T. It provides that, in effect, non-cash dividends are
included if that would significantly increase the amount
of QCET payable.

Finally, the formula for calculating concessional QCET
has been amended so that item e does not include
dividends derived from a company that becomes a
qualifying company for the 1992-93 income year.

Item e was inserted in the formula to prevent a company
paying dividends to a related company that becomes a
qualifying company for the 1992-93 income year for the
purpose of having such dividend income taxed at the
concessional rate. Where the payer itself becomes a
qualifying company for the 1992-93 income year, there
is no benefit to be gained by passing dividends to a
related company in this way. Such dividends should
therefore not be included in item e.

Due date for paying QCET, and use
of money interest

New section 393U of the Act sets out the due date for
paying QCET for companies entering the regime in the
1992-93 income year. The tax is due on the terminal
tax date for the 1992-93 income year. (For other income
years, QCET is due on the terminal tax due date for the
year before the year in which the company becomes a
qualifying company.)

However, companies will have to pay use of money
interest on their QCET if it isn't paid by the third
provisional tax instalment date for the 1992-93 income
year. For standard balance date companies, this is

7 March 1993.

The amount of interest payable is calculated under the
formula in section 393U(2). The formula calculates a
daily rate payable for each day on which the tax is
unpaid from the day after the third provisional tax date
to the terminal tax date for the 1992-93 income year.
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The applicable rate is the general use of money interest
rate (currently 6%).

The interest is payable on the terminal tax date for the
1992-93 income year.

Example

Company A, with a standard balance date, be-
comes a qualifying company for the 1992-93
income year. It pays QCET of $1,000 on its
terminal tax date for the 1992-93 income year -
7 February 1994.

The amount of interest also payable on 7 February
1994 is:

1 oggsx 6% x 336 = $55.23

The tax is outstanding for 336 days (8/3/93 -
6/2/94 inclusive).

New subsections (6) and (7) have been inserted into
section 393L to extend those provisions to the use of
money interest imposed by new section 393U.

As a result, no deduction is allowed for such use of
money interest (section 106(1)(f)).

Subsection (7) applies the Act to the interest as if the
interest were income tax.

Information to be given to
shareholder

Section 393M(5) of the Act has been amended to
provide that where a shareholder asks a qualifying
company for a statement of the amount of non-cash
dividends s/he received in a year, the company must
include this information in the shareholder dividend
statement.

Shareholders who have borrowed to invest in a qualify-
ing company may not deduct interest on that borrowing
to the extent of any non-cash dividends received during
an income year. They therefore need to know the
amount of non-cash dividends they have received during
the year.

Loss Attribution Elections

Section 3930 has been amended to provide in effect that
minority shareholders can no longer revoke loss attribu-
tion elections. Taxpayers considering entering the loss
attribution regime have expressed concern about the
effect of a revocation of a loss attribution election and
the power this gives to disgruntled minority sharehold-
ers.

Loss attribution elections can only be revoked by
resolution of the board of directors, or by sui juris
shareholders with 50% or more of the shareholding of

continued on page 22
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Jfrom page 21 Section 3930(2) has been amended so that the death of
the company. Where the sui juris shareholders hold less a director of a qualifying company no longer causes
than 50%, all sui juris shareholders can revoke the revocation of a loss attribution election.

election.

Imputation
Sections 394E, 3947ZW, 394Z7P, Income Tax Act 1976

A minor defect in the new credit continuity provisions reduced in satisfaction of a foreign dividend withhold-
has been corrected. ing payment (FDWP) liability.

Under legislation in place before 1 April 1992, credits Section 394ZN now also provides that where the

to the imputation, dividend withholding payment and recipient of a dividend is in profit but is in a group with
branch equivalent tax accounts arising on or before a company in (or anticipating a) loss, that company’s
16 December 1988 were not subject to the imputation loss may be reduced in satisfaction of a FDWP liability.

credit continuity rules. The provision will only apply if that company’s loss

The new rules provided that in effect the continuity may be offset against the first company’s profit.

isi i 1 i isi fore th . S .
provisions did not apply to credits arising before that Subsection (3), which gives the Commissioner power to

date. disallow the election where the loss company does not
This amendment restores the previous position. in fact incur a sufficient loss, has been extended to apply
in the above circumstances. The Commissioner is also
Foreign Dividend Withholding empowered to disallow the election in part where the
companies are in the same group for part only of an
Payments income year.

Where a company in loss, or anticipating a current year The amendment is backdated to 1 April 1992.
loss, receives a foreign dividend, the loss may be

Petroleum Mining Regime Amended
Sections 214D - N, Income Tax Act 1976

Introduction licence, prospecting permit or an exploration permit.
The term does not include any residual expenditure
Major amendments have been made to the petroleum (section 214D).

mining regime. From 16 December 1991 petroleum
exploration expenditure, development expenditure and
farm-out arrangements will be taxed in a new manner.

Exploration expenditures are now deductible in the year
incurred (section 214F(2)(a)).

There are also new anti-avoidance provisions. Development Expenditure
B ackg round Development expenditures have been defined as those
incurred for the purpose of planning, constructing, or
On 16 December 1991 the Government announced its acquiring petroleum mining assets (petroleum mining
intention to introduce new tax legislation affecting the assets include petroleum permits or permit specific
petroleum mining sector. The new legislation was assets). Permit specific assets which are necessary for
intended “to achieve broad international comparability carrying on development operations have an estimated
of tax treatment of petroleum exploration and develop- useful life which is dependent on the remaining life of
ment expenditure, both onshore and offshore.” The the permit. Development expenditures exclude explora-
measures contained in the new legislation were to be tion and residual expenditures (section 214D).

effective from that date. Development expenditures are now capitalised and

deductible over seven years. Deductions begin in the

Key Issues first year of commercial production for onshore projects
] . and from the year incurred for offshore developments

Exploration Expenditures (section 214F(2)(b)).

The term exploration expenditures has been defined as Farm-out arrangements

exploratory well expenditures, prospecting expenditures

and expenditures incurred in acquiring a prospecting A farm-out arrangement is defined as one where a farm-

in party agrees with a petroleum miner (farm-out party)
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to incur expenditure for work in a permit area either by
undertaking or paying for that work. In return for
incurring this expenditure the farm-in party acquires a
right or option to any future revenue from petroleum
that arises from that permit or subsequent permit
(section 214D).

The expenditure incurred as part of a farm-out is no
longer assessable income in the hands of the farm-out
party. Expenditure incurred on the part of the farm-in
party is either exploration or development expenditure,
depending on whether an exploration permit or a
development permit is involved (section 2141(1) section
2141(2)).

Other Issues

Definition of Offshore Development

Offshore developments are defined as those in which the
major part of the facilities required for the extraction,
production, treatment, processing, and separation of
petroleum are required to be situated in a marine
environment below the high tide mark (section 214D).

Access to deferred deductions when
related parties disassociate

Previously, when a petroleum miner sold a petroleum
mining asset to an associated party the miner was only
entitled to any deferred deductions up to the level of
assessable income received. The legislation has been
amended to allow a miner access to any remaining
deferred deductions should the miner and buyer become
disassociated.

However, the Commissioner has the power to determine
whether the disassociation was undertaken for the
purpose of accessing those deductions, in which case he
will continue to treat the two as associated parties for
tax purposes (section 214F(7)).

Exploration expenditure deemed to be
development

Where a party buys or farms in to an exploration permit,
the expenditure will be deemed development expendi-
ture if, at that time, there is either:

* an application for a mining permit for the area (or
part of the area) enclosed by the exploration permit;
or

* petroleum is being produced in commercial quantities
on a continuing basis (section 214F(8)).

Clawback Provision

A clawback provision has been introduced. Where an
exploration well is drilled and expenditure is deducted
and then the well is later used for the commercial
production of petroleum, that previously deducted
expenditure can now be clawed back, without interest,
and treated as development expenditure.

The burden of the clawback will fall on the current
owners of the permit, at the time of the clawback, in
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proportion to their equity in the permit (section
214F(9)).

Transitional Provisions for Farm-out
Arrangements

Where farm-out arrangements negotiated before 16 De-
cember 1991 have led to expenditures after that time,
such expenditure is subject to a transitional provision.
The new regime deals specifically with expenditure
incurred by the farm-in party. The treatment of the
farm-out party combines aspects of the 1990 regime and
the new regime. Income is not assessable in the hands of
the farm-out party. The farm-out party’s deferred
deductions incurred with respect to that permit must be
reduced but not deducted. The means of determining the
amount of reduction is specified in section 2141(2) of
the 1990 regime.

Sale or Disposal of a Permit

When selling or disposing of a permit or permit specific
asset, the seller receives consideration which it may use
in any way it chooses (section 214D). Therefore, a sale
differs from a farm-out arrangement as any money
received by the farm-out party must be spent on explora-
tion or development in the specific permit to which the
farm-out relates.

The income from a sale or disposal is assessable income
in the hands of the seller (section 214H). Any deferred
deductions attributable to that petroleum asset are
deductible in the year that the consideration is received
(section 214F(5)).

Joint Ventures are not Partnerships

Joint ventures are no longer defined as partnerships, so
they do not qualify as associated parties (section 214D).

Objecting to a Determination

Procedures by which a petroleum miner can object to a
determination made by the Commissioner have been
introduced under section 214L(1)).

Anti-avoidance Provisions

A new anti-avoidance section has been included in the
legislation. The first part is a general anti-avoidance
provision which makes it explicit that section 99 of the
Income Tax Act applies to the petroleum regime
(section 214MA(1)).

The second part is more specific. It states that certain
types of arrangements described in the legislation are
deemed to be arrangements designed to avoid or alter
the incidence of tax (section 214MA(2)).

Application Date

Changes to the treatment of exploration expenditures,
development expenditures and farm-outs came into
effect on 16 December 1991. All other changes, such as
the anti-avoidance provisions and subsequent amend-
ments to section 214N, apply from 1 July 1992.
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Crown Research Institutes subject to Income Tax
Sections 8B, 61(2), 197 I and 394B, Income Tax Act 1976

Introduction

There have been several amendments relating to Crown
Research Institutes (CRIs). They involve the definition
of the assessable income of CRIs, their exclusion from
certain income tax exemptions, prohibiting CRIs from
maintaining imputation credit accounts, and ensuring
that CRIs can utilise the loss carry forward and group-
ing provisions.

Background

Established pursuant to the Crown Research Institutes
Act 1992, CRIs commenced operation on 1 July 1992.
The Government had previously decided that CRIs
should be subject to income tax. These amendments are
consequential to that decision.

Key Issues

CRIs have been included in the Income Tax Act’s
“special corporate entity” definition. This allows them
to be treated in the same way as state-owned enterprises
and statutory producer boards for the purposes of
measuring voting and market value interest provisions
(sections 8A - 8F of the Income Tax Act). The special
corporate entity status is designed to cater for companies
with no ultimate natural person shareholders. Including
CRlIs in the special corporate entity definition is to their
benefit as it will enable them to utilise the loss carry
forward and grouping provisions in the Income Tax
Act. It will also prevent CRIs from grouping their losses
with other CRIs or any other Crown-owned entities. A
CRI will only be able to group for loss purposes with its
own subsidiaries

CRIs will not be permitted to maintain imputation
credit accounts (section 38). This can be justified on tax
policy grounds as the Crown is the sole shareholder in
CRISs, and it obviously cannot utilise any imputation
credits arising from the payment of income tax by CRIs.

To ensure that the Government decision that CRIs be
subject to income tax is upheld, CRIs are expressly
excluded from the income tax exemptions applying to
public authorities and scientific or industrial research
promoters.

It is expressly provided that all payments that a CRI
receives for the purpose of producing public good
science outputs are deemed to be assessable income
(section 20(2)). A substantial part of the business of
CRIs will be the supply of public good science outputs.
Funding received for this purpose by CRIs from the
Foundation for Research, Science and Technology
should be treated as assessable income according to
ordinary concepts. It is arguable, however, in the
absence of an express legislative direction, that non-
specific output funding received by CRIs from the
Foundation for Research, Science and Technology could
be described as having a capital rather than revenue
character. (Non-specific output funding is untagged, so
CRIs have a complete discretion as to which particular
public good science output they use these funds for.)
Accordingly, to put the matter beyond doubt, all public
good science output funding received by a CRI is
deemed to be assessable income.

Application Date

These amendments apply from 15 June 1992, being the
commencement date of the Crown Research Institutes
Act 1992 under which CRIs are formed and registered.

Forestry Amendments
Section 74(5), Income Tax Act 1976

An amendment treats standing timber as separate from
the land it is growing on if that land is sold and the
timber is subject to a cutting right. Previously the
standing timber was deemed to be sold along with the
land, even if cutting rights had been granted to a third

party.
When standing timber is subject to a forestry right

registered under the Land Transfer Act 1952 or a profit
a prendre granted before 1 January 1984, the deeming
provision of Section 74(5) does not apply on the sale of
land on which the standing timber occupies.

This amendment applies to sales of land occurring on or
after the commencement of the 1992-93 income year.
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Bloodstock Depreciation
Section 86H(1A)(b), Income Tax Act 1976

An amendment ensures that bloodstock not previously
used for breeding receive the interim 25% depreciation
loading. The previous section 86H(1A)(b) excluded
some bloodstock not previously used for breeding from
this loading.

The amendment allows for the application of the 25%
loading if the bloodstock has not actually been used for
breeding purposes by any other person before a taxpayer
acquires it, whether or not a previous owner has taken

the bloodstock’s value into account under the section or
claimed a deduction for it.

The interim loading will continue to apply when
bloodstock is transferred under a matrimonial agree-
ment and between companies in a wholly-owned group
as provided for previously.

The amendment applies for the 1991-92 income year
and subsequent years.

Provision Denying Employment-Related Expenditure Clarified

Section 105(2), Income Tax Act 1976

Section 105(2) of the Income Tax Act has been
amended to remove a reference to other provisions of
the Act relating to deductions of employment-related
expenditure or loss.

The legislat