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GET YOUR TIB SOONER ON THE INTERNET

This Tax Information Bulletin is also available on the internet in PDF. Our website is at www.ird.govt.nz

The website has other Inland Revenue information that you may find useful, including any draft binding rulings and
interpretation statements that are available.

If you prefer to get the TIB from our website and no longer need a paper copy, please let us know so we can take
you off our mailing list. You can do this by completing the form at the back of this TIB, or by emailing us at
tibdatabase@ird.govt.nz with your name, details and the number recorded at the bottom of the mailing label.
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THIS MONTH’S OPPORTUNITY FOR YOU TO COMMENT

Inland Revenue produces a number of statements and rulings aimed at explaining how taxation law affects taxpayers and
their agents.

Because we are keen to produce items that accurately and fairly reflect taxation legislation, and are useful in practical
situations, your input into the process—as perhaps a “user” of that legislation—is highly valued.

The following draft items are available for review/comment this month, having a deadline of 30 April 2005.

Ref. Draft type Description
DDGO0133 General depreciation determination Hired out baby gear
DDGO0136 General depreciation determination Flight simulators

Please see page 133 for details on how to obtain a copy.
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LEGISLATION AND DETERMINATIONS

This section of the TIB covers items such as recent tax legislation and depreciation determinations, livestock values and

changes in FBT and GST interest rates.

FAIR DIVIDEND RATE METHOD DETERMINATIONS

The following determinations, concerning New Zealand resident investors’ ability to use the fair dividend rate method to
calculate foreign investment fund (FIF) income from a type of attributing interest in a FIF, have been made under section

91AAO of the Tax Administration Act 1994.

DETERMINATION FDR 2008/03 — USE
OF FAIR DIVIDEND RATE METHOD FOR
A TYPE OF ATTRIBUTING INTEREST

IN A FOREIGN INVESTMENT FUND
(MACQUARIE ESCALATOR)

Reference

This determination is made under section 91AAO(1)(a) of
the Tax Administration Act 1994.

This power has been delegated by the Commissioner of
Inland Revenue to the position of Policy Manager under
section 7 of the Tax Administration Act 1994.

Discussion (which does not form part of
the determination)

Shares in a non-resident company to which this
determination applies are an attributing interest in a FIF
for New Zealand resident investors.

New Zealand resident investors are required to apply
the foreign investment fund rules to determine their tax
liability in respect of their shares in the non-resident
company each year.

Due to the presence of hedging arrangements involving
instruments that may be highly effective in terms of
hedging the underlying foreign currency financial
arrangement, section EX 40(9)(d) of the Act could apply
for the 2008—09 and subsequent income years to shares in
the non-resident company and prevent the use of the fair
dividend rate method in the absence of a determination
under section 91AAO of the Tax Administration Act 1994.

Despite the presence of a financial arrangement which
is potentially effectively hedged, I consider that it is
appropriate for New Zealand resident investors in this
arrangement to use the fair dividend rate method.

The overall arrangement (as described to me by the
applicant) is in substance an equity investment that
contains sufficient risk so that it is not akin to a New
Zealand dollar-denominated debt instrument that
effectively provides guaranteed returns.

Scope of determination

The investments to which this determination applies are
interests in an Australian Limited Partnership (either

the Macquarie Escalator NZ 2007 (Nikkei 225 Index)
Limited Partnership or the Macquarie Escalator NZ 2007
(DJ EuroStoxx 50 Index) Limited Partnership) which
holds shares in a non-resident company. The General
Partner of the Partnership is Escalator NZ GP Co Pty
Limited. The Australian Limited Partnership is treated
as a partnership for New Zealand tax purposes such that
the shares in the non-resident company are treated as held
directly by the New Zealand investors. The non-resident
company:

(a) is an Australian incorporated company;

(b) issues Australian dollar denominated ordinary
shares (not being fixed rate shares, non-participating
redeemable shares or guaranteed return shares) to
the New Zealand investors through the Australian
Limited Partnership;

(c) invests proceeds from the issue of shares in a
foreign currency denominated note, which is a
financial arrangement that is linked to an underlying
index such as:

(1)  anequity index;
(i) acommodities index;
(iii) a property index;

(iv) and provides returns calculated by reference
to a percentage participation in the
performance of the underlying index over
each investment term (of approximately three
years);

(d) provides a return to investors at the end of the
investment term based on the returns received from
the investment in the index linked note, which is not
a fixed return;

(e) enters into foreign currency forward contract
hedging arrangements for the purpose of providing
New Zealand investors with the economic
equivalent of an overall New Zealand dollar
exposure in respect of their investment.
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Interpretation

In this determination, unless the context otherwise
requires:

“Australian Limited Partnership” means a partnership
registered under the Partnership Act 1892 (NSW);

“Financial arrangement” means financial arrangement
under section EW 3 of the Act;

“Fixed rate share” means a fixed rate share under
section LF 2(3) of the Act;

“Non-participating redeemable share” means
a non-participating redeemable share under
section CD 14(9) of the Act;

“Guaranteed return share” means a share involving an
obligation under section EX 40(9)(e) of the Act;

“Non-resident” means a person that is not resident in
New Zealand for the purposes of the Act;

“The Act” means the Income Tax Act 2004, or any
equivalent provision in the Income Tax Act 2007, as
applicable.

Determination

An attributing interest in a FIF to which this
determination applies is a type of attributing interest for
which a person may use the fair dividend rate method to
calculate FIF income from the interest.

Application date

This determination applies for the 2008—09 and
subsequent income years.

Dated at Wellington this 6™ day of March 2008.

David Carrigan
Policy Manager
Inland Revenue

DETERMINATION FDR 2008/04 - USE
OF FAIR DIVIDEND RATE METHOD FOR
A TYPE OF ATTRIBUTING INTEREST IN
A FOREIGN INVESTMENT FUND
(MACQUARIE reFleXion TRUST)

Reference

This determination is made under section 91AAO(1)(a) of
the Tax Administration Act 1994.

This power has been delegated by the Commissioner of
Inland Revenue to the position of Policy Manager under
section 7 of the Tax Administration Act 1994.

Discussion (which does not form part of
the determination)

Shares in a non-resident company to which this
determination applies are an attributing interest in a FIF
for the New Zealand resident investor, which is a unit trust
that has elected to be a portfolio investment entity (“PIE”).

The New Zealand resident PIE investor is required to
apply the foreign investment fund rules to determine its
tax liability in respect of its shares in the non-resident
company each year.

Due to the presence of hedging arrangements involving
instruments that may be highly effective in terms of
hedging the underlying foreign currency financial
arrangements invested in by the non-resident company,
section EX 40(9)(d) of the Act could apply for the
2008-09 and subsequent income years to shares in the
non-resident company and prevent the use of the fair
dividend rate method in the absence of a determination
under section 91AAO of the Tax Administration

Act 1994.

Despite the presence of financial arrangements which
are potentially effectively hedged, I consider that it is
appropriate for the New Zealand resident investor in this
arrangement to use the fair dividend rate method.

The overall arrangement (as described to me by the
applicant) is in substance an investment that contains
sufficient risk so that it is not akin to a New Zealand
dollar-denominated debt investment that effectively
provides fixed returns.

Scope of determination

The investments to which this determination applies are
shares held by one or more New Zealand resident unit
trusts, each a Macquarie reFleXion Trust that has elected
to be a portfolio investment entity (“the Trust”), in a
non-resident company that:

a) isincorporated in the Cayman Islands;

b)  issues classes of ordinary shares (not being fixed
rate shares or non-participating redeemable shares)
which are denominated in New Zealand dollars
directly to the New Zealand investor (the Trust);

¢)  converts the New Zealand dollar proceeds from the
issue of shares for foreign currency;

d) invests the foreign currency in a series of foreign
currency denominated total return swaps, which are
financial arrangements, each of which is linked to
or designed to replicate the returns on an underlying
fund or index, such as:

1.  anequity fund or index;
2. anindex of hedge funds;

3. a commodities fund or index;
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and each of which provides returns calculated by
reference to the performance of those underlying
funds or indices over a 6 year 10 month investment
term and each of which is not akin to a debt
investment in that returns will vary dependent upon
the performance of the fund or index over time;

e)  provides a return to the Trust at the end of the
investment term based on the returns received from
the investments in the index or fund-linked total
return swaps, which is not a fixed return;

f)  enters into various foreign currency hedging
arrangements for the purpose of providing the
ultimate New Zealand investors (investors in the
Trust) with the economic equivalent of an overall
New Zealand dollar exposure in respect of the
principal of their investment (any gains are subject
to foreign currency fluctuation).

Interpretation

In this determination, unless the context otherwise
requires:

“Financial arrangement” means financial arrangement
under section EW 3 of the Act;

“Fixed rate share” means a fixed rate share under section
LF 2(3) of the Act;

“Non-participating redeemable share” means
a non-participating redeemable share under
section CD 14(9) of the Act;

“Non-resident” means a person that is not resident in
New Zealand for the purposes of the Act;

“The Act” means the Income Tax Act 2004, or any
equivalent provision in the Income Tax Act 2007, as
applicable.

Determination

An attributing interest in a FIF to which this
determination applies is a type of attributing interest for
which a person may use the fair dividend rate method to
calculate FIF income from the interest.

Application date

This determination applies for the 2008—09 and
subsequent income years.

Dated at Wellington this 6" day of March 2008.

David Carrigan
Policy Manager
Inland Revenue

DETERMINATION FDR 2008/05 - A
TYPE OF ATTRIBUTING INTEREST IN
A FOREIGN INVESTMENT FUND FOR
WHICH A PERSON MAY NOT USE THE
FAIR DIVIDEND RATE METHOD (ING
DIVERSIFIED YIELD FUND)

Reference

This determination is made under section 91AAO(1)(b)
of the Tax Administration Act 1994. This power has been
delegated by the Commissioner of Inland Revenue to the
Deputy Commissioner, Policy Advice Division, under
section 7 of the Tax Administration Act 1994.

Discussion (which does not form part of
the determination)

Units in the non-resident issuer to which this
determination applies (the ING Diversified Yield

Fund (“DYF”)) are an attributing interest in a foreign
investment fund (“FIF”) for primarily New Zealand
resident investors. New Zealand resident investors are
required to apply the FIF rules to determine their tax
liability in respect of their units in the non-resident issuer
each year.

The non-resident issuer invests predominantly in
financial arrangements (at least 80% of the investment
mix) which, while not directly denominated in

New Zealand dollars, provide a New Zealand

Dollar equivalent return through the use of hedging
arrangements. For the 2007-08 income year,

section EX 40(9)(d) of the Income Tax Act 2004 (“the
Act”) does not exclude New Zealand resident investors
from using the fair dividend rate (“FDR”) method to
determine their tax liability under the FIF rules, since
the financial arrangements are not denominated in New
Zealand dollars (although there are hedging arrangements
in place). However, for the 2008—09 and subsequent
income years the broadening of section EX 40(9)(d)
under the Taxation (Business Taxation and Remedial
Matters) Act 2007, means the New Zealand resident
investors will be excluded from using the FDR method
due to the hedging arrangements.

The policy intention is that investments in the DYF
should not qualify for the FDR method as the DYF’s
investments are akin to New Zealand dollar denominated
debt investments. However, in the absence of this
determination, most New Zealand resident investors

will be required to use the FDR method for the 2007-08
income year. This result is inconsistent with the policy
intention of the FIF rules.
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In addition, New Zealand resident investors would have to
apply three tax methods in three income years, as follows:

o Before the 2007-08 income year, investments in the
DYF were excluded from the FIF rules due to its
residence status in a “grey list” country;

o For the 200708 income year the FIF rules apply
and New Zealand resident investors would use the
FDR method; and

o For the 2008—09 and later income years the FIF rules
apply and New Zealand resident investors would use
the comparative value calculation method.

It is clear that New Zealand resident investors will incur
greater compliance costs than if only one of the FIF
calculation methods was used uniformly over the term of
their investment.

Despite investors in the non-resident issuer prima facie
being able to use the FDR method to their investment for
the 2007-08 income year, I consider that it is appropriate
for New Zealand resident investors in this arrangement
to be excluded from using the FDR method for the
2007-08 and subsequent income years. The overall
arrangement (as described to me by the applicant)
contains predominantly investment in debt securities and
is sufficiently hedged so that it is akin to a New Zealand
dollar denominated debt investment. Accordingly, it is
appropriate that the FDR method not be used by New
Zealand resident investors in the non-resident issuer.

Scope of determination

The investments to which this determination applies are
units in a non-resident issuer which:

(a) is an Australian unitised trust established on 1 July
2003 (known as the ING Diversified Yield Fund);

(b) is managed by ING (NZ) Administration Pty
Limited (“ING Administration), a company
incorporated and tax resident in Australia,
or an entity which is associated with ING
Administration;

(c) invests through a Cook Islands company in a
portfolio of Collateralised Debt Obligations
(“CDOs”), Credit Opportunity Funds (“COFs”) and
New Zealand Dollar denominated cash holdings;

(d) has a target rate of return (after fees) of 2% above
the New Zealand 90-day bank bill rate;

(e) hedges 100% of its investments on a total portfolio
market value basis to the New Zealand dollar.

Interpretation

In this determination, unless the context otherwise
requires:

“CDOs” means Collateralised Debt Obligations which

are high-yielding international interest bearing securities
issued by offshore special purpose vehicles. The special
purpose vehicles use the proceeds from the securitisation
to invest in corporate debt and mortgage-backed securities
and other credit products. Collateralised Debt Obligation
securities are typically rated by external credit rating
agencies;

“COFs” means Credit Opportunity Funds which are
structured credit funds that invest in a diverse range of
corporate debt securities including senior secured bank
loans, unsecured investment grade bonds, non investment
grade bonds, second-ranking corporate bonds, mezzanine
loans and distressed corporate bonds. Credit Opportunity
Funds invested into by the non-resident issuer include
both rated and non rated credit funds;

“Financial arrangement” means financial arrangement
under section EW 3 of the Act;

“Non-resident” means a person that is not resident in New
Zealand for the purposes of the Act;

“The Act” means the Income Tax Act 2004, or any
equivalent provision in the Income Tax Act 2007, as
applicable.

Determination

An attributing interest in a FIF to which this
determination applies is a type of attributing interest for
which a person may not use the fair dividend rate method
to calculate FIF income from the interest.

Application date

This determination applies for the 2007-08 and
subsequent income years.

However, under section 91AAO(3B) of the Tax
Administration Act 1994, this determination does not
apply for the 2007—08 income year for an investor in the
DYF unless that investor chooses for this determination to
apply for that year.

Dated this 10" day of March 2008.

Robin Oliver
Deputy Commissioner, Policy
Inland Revenue
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DETERMINATION FDR 2008/06 — A
TYPE OF ATTRIBUTING INTEREST IN
A FOREIGN INVESTMENT FUND FOR
WHICH A PERSON MAY NOT USE THE
FAIR DIVIDEND RATE METHOD (ING
REGULAR INCOME FUND)

Reference

This determination is made under section 91AAO(1)(b)
of the Tax Administration Act 1994. This power has been
delegated by the Commissioner of Inland Revenue to the
Deputy Commissioner, Policy Advice Division, under
section 7 of the Tax Administration Act 1994.

Discussion (which does not form part of
the determination)

Units in the non-resident issuer to which this
determination applies (the ING Regular Income Fund
(“RIF”)) are an attributing interest in a foreign investment
fund (“FIF”) for New Zealand resident investors. New
Zealand resident investors are required to apply the FIF
rules to determine their tax liability in respect of their
units in the non-resident issuer each year.

The non-resident issuer invests predominantly in
financial arrangements (at least 80% of the investment
mix) which, while not directly denominated in

New Zealand dollars, provide a New Zealand

dollar equivalent return through the use of hedging
arrangements. For the 2007-08 income year, section EX
40(9)(d) of the Income Tax Act 2004 (“the Act”) does
not exclude New Zealand resident investors from using
the fair dividend rate (“FDR”) method to determine
their tax liability under the FIF rules, since the financial
arrangements are not denominated in New Zealand
dollars (although there are hedging arrangements in
place). However, for the 2008—09 and subsequent
income years the broadening of section EX 40(9)(d)
under the Taxation (Business Taxation and Remedial
Matters) Act 2007, means the New Zealand resident
investors will be excluded from using the FDR method
due to the hedging arrangements.

The policy intention is that investments in the RIF
should not qualify for the FDR method as the RIF’s
investments are akin to New Zealand dollar denominated
debt investments. However, in the absence of this
determination, most New Zealand resident investors

will be required to use the FDR method for the 2007-08
income year. This result is inconsistent with the policy
intention of the FIF rules.

In addition, New Zealand resident investors would have
to apply three tax methods in three income years, as
follows:

o Before the 2007-08 income year, investments in
the RIF were excluded from the FIF rules due to its
residence status in a “grey list” country;

For the 2007-08 income year the FIF rules apply
and New Zealand resident investors would apply
the FDR method; and

o For the 2008—09 and later income years the FIF
rules apply and New Zealand resident investors
would use the comparative value calculation
method.

It is clear that New Zealand resident investors will incur
greater compliance costs than if only one of the FIF
calculation methods was used uniformly over the term of
their investment.

Despite investors in the non-resident issuer prima facie
being able to apply the FDR method to their investment
for the 2007-08 income year, I consider that it is
appropriate for New Zealand resident investors in this
arrangement to be excluded from using the FDR method
for the 2007-08 and subsequent income years. The
overall arrangement (as described to me by the applicant)
contains predominantly investment in debt securities and
is sufficiently hedged so that it is akin to a New Zealand
dollar denominated debt investment. Accordingly, it is
appropriate that the FDR method not be used by New
Zealand resident investors in the non-resident issuer.

Scope of determination

The investments to which this determination applies are
units in a non-resident issuer which:

(a) is an Australian unitised trust established on
20 September 2005 (known as the ING Regular
Income Fund);

(b) is managed by ING (NZ) Administration Pty
Limited (“ING Administration”), a company
incorporated and tax resident in Australia, or an
entity which is associated with ING Administration;

(c) invests directly into a portfolio of Collateralised
Debt Obligations (“CDOs”), and New Zealand
Dollar denominated cash holdings;

(d) has a target rate of return (after fees) of 1% above
the New Zealand 90-day bank bill rate over a
rolling 12-month period;

(e) hedges 100% of its investments on a total portfolio
market value basis to the New Zealand dollar.

Interpretation

In this determination, unless the context otherwise
requires:

“CDOs” means Collateralised Debt Obligations which
are high-yielding international interest bearing securities
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issued by offshore special purpose vehicles. The special
purpose vehicles use the proceeds from the securitisation
to invest in corporate debt and mortgage-backed securities
and other credit products. Collateralised Debt Obligation
securities are typically rated by external credit rating
agencies;

“Financial arrangement” means financial arrangement
under section EW 3 of the Act;

“Non-resident” means a person that is not resident in
New Zealand for the purposes of the Act;

“The Act” means the Income Tax Act 2004, or any
equivalent provision in the Income Tax Act 2007, as
applicable.

Determination

An attributing interest in a FIF to which this
determination applies is a type of attributing interest for
which a person may not use the fair dividend rate method
to calculate FIF income from the interest.

Application date

This determination applies for the 2007-08 and
subsequent income years. However, under section
91AAO(3B) of the Tax Administration Act 1994, this
determination does not apply for the 2007-08 income
year for an investor in the RIF unless that investor
chooses for this determination to apply for that year.

Dated this 10" day of March 2008.

Robin Oliver
Deputy Commissioner, Policy
Inland Revenue

DETERMINATION DEP66: TAX
DEPRECIATION RATES GENERAL
DETERMINATION NUMBER 66

1. Application

This determination applies to taxpayers who own items
of depreciable property of the kinds listed in the tables
below that have been acquired on or after 1 April 2005.

This determination applies for the 2005-2006 and
subsequent income years.

2. Determination

Pursuant to section 91 AAF of the Tax Administration
Act 1994 I set in this determination the economic rates to
apply to the kinds of items of depreciable property listed
in the tables below by:

° Adding into the “Hotels, Motels, Restaurants,
Cafés, Taverns and Takeaway Bars”,
“Residential Rental Property Chattels”, and
“Telecommunications” industry categories the
general asset class, estimated useful life, and
diminishing value and straight-line depreciation
rates listed in the table below.

General asset class Estimated | DV rate | SLrate

useful life (%) (%)
(years)
Set-top boxes without hard drive
and personal video recorders 5 40 30

(PVRs) without hard drive

° Adding into the “Hotels, Motels, Restaurants,
Cafés, Taverns and Takeaway Bars”, and
“Residential Rental Property Chattels” industry
categories the general asset classes, estimated
useful lives, and diminishing value and straight-line
depreciation rates listed in the table below.

General asset class Estimated | DV rate | SLrate
useful life (%) (%)
(years)
Digital versatile disc (DVD)
recorders with hard drive 4 50 40
Digital versa}tlle disc (DVP) 5 20 30
recorders without hard drive

3. Interpretation

In this determination, unless the context otherwise
requires, expressions have the same meaning as in
the Income Tax Act 2004 and the Tax Administration
Act 1994.

This determination is signed by me on the 4" day of
March 2008.

Susan Price
Senior Tax Counsel

11
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NEW LEGISLATION

Taxation (Annual Rates of Income Tax 2007-08) Act 2007

Taxation (Business Taxation and Remedial Matters) Act 2007

Taxation (KiwiSaver) Act 2007

The Taxation (Annual Rates, Business Taxation, KiwiSaver, and Remedial Matters) Bill was introduced into Parliament
on 17 May 2007. It received its first reading on 17 May 2007 and its second reading on 4 December 2007. A number

of substantial amendments were made to the bill by Supplementary Order Paper after the bill’s introduction. The most
significant of these changes were contained in SOPs 167 and 168, which introduced certain refinements to the KiwiSaver
legislation, the redundancy payment rebate, changes to the finance lease tax rules, and inserted legislation relating to the

15 percent R&D tax credit into the Income Tax Act 2007.

The bill was split into three parts at the Committee stage of proceedings and the resulting bills passed their final stages on
12 December 2007, receiving Royal assent on 19 December 2007.

The three new Acts amend the Income Tax Act 2004, Tax Administration Act 1994, Income Tax Act 2007, Estate and Gift
Duties Act 1968, Goods and Services Act 1985, Taxation Review Authorities Act 1994, Customs and Excise Act 1996,
Privacy Act 1993, Income Tax (Withholding Payments) Regulations 1979, KiwiSaver Act 2006, Superannuation Schemes

Act 1989, KiwiSaver Regulations 2006 and Holidays Act 2003.

KIWISAVER

THE NEW KIWISAVER LEGISLATION

Sections CS 10B, DC 6(1B), KJ 2(a), KJ 3, KJ 4(1),

KJ 4(2) and (3), KJ 5(3), KJ 5(6)(a)(i), KJ 6 to KJ 12,
NE 3(6) and OB 1 of the Income Tax Act 2004;
sections 3(1), 4A(3)(bc), 22(2)(1), 68C(3)(a), 68C(4),
120B(b), 138L(2)(ab), 143A(5)(h), 157(10), 183A(1)(h),
183ABA(3A), 183D(1)(bc) of the Tax Administration
Act 1994; sections 4(1), 4(2), 5(1), 6(1)(a), 6(2)(b) and
(c), 8(6), 10, 11, 12(1)(c) and (2)(b), 17, 18(1)(b)(v),
18(2), 23A, 28(c), 34(5), 36(1) and (1B), 40(1), 40(2),
46(2), 46(3)(b), 48(1), 48(2), 50(1), 50(3), 51(4)(a),
51(5), 56(3)(c)(iv), 57(3), new subpart 4 of Part 2:
sections 59A to D, sections 62(c), 63A, 66, 66A, 73(3),
75(1), 75(3), 77(3), 80(1), 81(1), 84(2), 84(3), 85, 85(3),
86(2), 92A, 93, 98(3)(e), 98A, 99(2) and (4), new subpart
3A of Part 3: sections 101A to K, sections 102(b)(iii),
113(5) and (6), 117A, 121(3)(a), 123(4), 123(5) and
(6), 125A, 128Ato D, 129, 153(d), 158(a), 161(1B),
161(2B), 162(2), 163(a), 164(2), 169(3), 186(5), 1898,
189C, 205A, 206, 210(2)(b)(ii), 211(1)(b) and (2), 214,
215, 216, 219, 221, 225(2), 226, 229, 230A and 234

of the KiwiSaver Act 2006; Schedule 1 clauses 2(2),
4(3), 8(8), 12(2), 12(3), 13, 14(2) and Schedule 4 of the
KiwiSaver scheme rules; sections 2(1), 9BAA, 9D, 34,
35, 37 to 41 and Schedule 2 clauses 1(0) and 1(o)(iii)
of the Superannuation Schemes Act 1989; regulations
6, 7, 20(4), 21, 27(b) and 30 to 32 of the KiwiSaver
Regulations 2006; sections 8(1)(c)(v), 9(1)(c) and
14(c)(iii) of the Holidays Act 2003; sections CS 10B,
DC 7(1), MK 1 to 4, MK 6, MK 8(2)(a), MK 9 to 16,
RD 5(1)(d), RD 66, YA 1 and schedules 28 and 49 of the
Income Tax Act 2007

The legislation giving effect to compulsory employer
contributions and the employer tax credit is contained in
the Taxation (KiwiSaver) Act 2007, which received Royal
assent on 19 December 2007, and applies from 1 April
2008. The new Act also includes a number of other
amendments. The most significant are changes to the
member tax credit rules, the establishment of a process

to deal with invalid KiwiSaver enrolments, changes

to the definition of “salary and wages”, changes to the
complying fund rules, and regulatory regime changes.

Background

The government announced in Budget 2007 a number
of changes to KiwiSaver that significantly increase the
incentives to join the work-based savings scheme and to
continue making regular contributions. The key changes
included:

o A tax credit to members that matches their
contributions to a KiwiSaver scheme or a
complying superannuation fund (CSF),! up to
a maximum of $20 per week. The legislation
giving effect to the member tax credit was enacted
in May 2007, in the Taxation (KiwiSaver and
Company Tax Rate Amendments) Act 2007, and
applies to contributions made from 1 July 2007.

o A compulsory employer contribution when an
employee contributes to a KiwiSaver scheme
or a CSF that will be phased in over four years,
starting at 1 percent from 1 April 2008 and
reaching 4 percent of gross salary or wages from
1 April 2011. This was legislated for in the
Taxation (KiwiSaver) Act 2007.

1 A complying superannuation fund is a section within a
registered superannuation scheme that has been approved by
the Government Actuary as having met certain criteria, such as
KiwiSaver lock-in rules and portability.
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o An employer tax credit to reimburse employers for
contributions they will be required to make into
their employees’ KiwiSaver scheme or CSF up to a
maximum of $20 a week for each employee. This
was also legislated for in the Taxation (KiwiSaver)
Act 2007.

Key features

The new rules for KiwiSaver and complying funds
involve changes to the KiwiSaver Act 2006, Income Tax
Act 2004, Income Tax Act 2007, Tax Administration
Act 1994, Superannuation Schemes Act 1989 and the
KiwiSaver Regulations 2006. The main changes are:

° New rules for the member tax credit, the main
changes being:

—  the period of membership for the purposes
of calculating the member tax credit has
been amended to include the period from
the date that a contribution is first made or
deducted from a person’s salary or wages, and
a definition of “creditable membership” has
been introduced;

—  contributions received by the Commissioner
but not transferred to a provider in the
member credit year will count towards the
calculation of the credit, and a definition
for “member credit contributions” has been
introduced; and

—  the formula for calculating the amount of
credit has been clarified.

o Rules to establish compulsory employer
contributions.

] Rules to establish the employer tax credit.

o Rules for dealing with “invalid KiwiSaver
enrolments”.
o Amendments to the definition of “salary or wages”.

o New rules for minimum employee contributions.

o A number of changes have been made to the
regulatory regime:

— the definition of “independent trustee” has
been amended to remove the requirement
that the trustee be independent from the
administration and investment managers of
the scheme;

—  an amendment has been made to section 206
of the KiwiSaver Act to provide that persons
are not investment brokers if they merely
exercise a function, duty or power under the
KiwiSaver Act;

— anew section has been introduced to require
all KiwiSaver schemes and CSFs to disclose
their approach to responsible investment;

- section 158 of the KiwiSaver Act has been

expanded to enable the KiwiSaver register to
include a sub-register of CSFs; and

— anew section provides transitional relief for

KiwiSaver and CSF providers for any non-
compliance with any Act until 31 January
2007.

A number of changes have been made with respect
to CSFs:

—  the definition of “complying fund rules” has

been amended,;

—  compulsory employer contributions to CSFs

must be allocated to the investment profile
chosen by members and be fully vested,

—  the Superannuation Schemes Act 1989

has been amended to enable schemes that
provide insurance benefits that are linked to
superannuation accumulation to reduce those
insurance benefits by the amount transferred
if members elect to transfer their CSF
accumulation to a KiwiSaver scheme; and

—  to obtain CSF status, a registered

superannuation scheme will have to satisfy
the requirements for the scheme to be
registered before 1 July 2007.

A number of other changes have also been made and are
included in this article.

Detailed analysis

Member tax credit (sections KJ to KJ 5 of the
Income Tax Act 2004 and sections MK1(1) and
(3) and MK 2 to MK8 of the Income Tax Act 2007)

A number of changes have been made to the member tax
credit rules as enacted by the Taxation (KiwiSaver and
Company Tax Rate Amendments) Act 2007. Section
references are to the Income Tax Act 2004 unless
otherwise specified.

Creditable membership

The requirements that a person must meet to be eligible
for the member tax credit are set out in section KJ 2.

New section KJ 2(a) introduces the requirement of having
a “creditable membership” of KiwiSaver or a complying
fund. Accordingly, a new definition of “creditable
membership” has been included in section OB 1. The
definition provides that when a person joins KiwiSaver or
a complying fund, the period of eligibility for the member
tax credit begins from the earlier of:

the first of the month in which contributions are
deducted from an employee’s salary or wages; or

the first of the month in which a contribution
is received by Inland Revenue (a voluntary
contribution paid directly to Inland Revenue); or

13
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° the first of the month in which securities are allotted
by a KiwiSaver scheme or a CSF.

Contributions paid to Inland Revenue — transitional
rule

A transitional rule applied as a result of the legislative
requirement that all contributions must be paid to Inland
Revenue during the period 1 July to 30 September 2007.
This transitional rule treated membership as beginning on
the first of the month in which a provider received a valid
application for membership from a person if contributions
had been received by either Inland Revenue or the
provider during the period 1 July to 31 October 2007.

Amount of member tax credit

The amount of the member tax credit payable is
calculated under the formula in section KJ 3. It has

been amended to correct a drafting error and to clarify
the calculation of the credit. If a person meets the
requirement set out in section KJ 2 for the full member
credit year (1 July to 30 June), the amount of the credit
is the total amount of contributions received during the
year up to a maximum of $1,042.86. If the person does
not meet the requirements in section KJ 2, the credit

is apportioned on the basis of the number of days the
person meets the requirements. Two possible formulas
for calculating the credit are provided, with the relevant
formula depending on whether the amount contributed by
the member is more or less than $1,042.86 + 365 ($2.857

per day).

First formula:

member credit contributions?
included days?®

Second formula:

$1,042.86 x included days
365

If the amount calculated by the first formula is less than
$1,042.86 +~ 365 ($2.857 per day), the amount of the
member tax credit is equal to the total amount of that
person’s contributions for the member credit year

(1 July to 30 June). If the amount calculated under the
first formula is equal to or greater than $1,042.86 + 365
($2.857 per day), the amount is calculated by the second
formula.

2 “Member credit contributions” are the total amount of a person’s
member credit contributions for all of the person’s complying
superannuation funds and KiwiSaver schemes for the member
credit year.

3 Included days are the number of days in the member credit year
on which the person meets the requirements in section KJ 2.

Example 1

Tracey is automatically enrolled in KiwiSaver on
15 April 2008 through her employer. Her eligibility
for the member tax credit begins on 1 April (deductions
made from salary or wages in April), 91 days before the
end of the member credit year (30 June 2008). Tracey
makes contributions to her KiwiSaver scheme during
this 91-day period totalling $500 (approximately $38
a week). As the amount that she has contributed is
greater than $1,042.86 + 365 ($2.857), the amount of her
member tax credit is calculated using the formula:

$1,042.86 x 91 (included days)
365

Tracey’s tax credit entitlement for the 2007-08 member
credit year is $260 (13 weeks at $20).

Example 2

Mike opts into KiwiSaver through his employer on
26 April 2008. The first contributions from his pay
will not be deducted until May, so he makes a voluntary
contribution to Inland Revenue that is received on
28 April 2008. Mike’s eligibility for the member tax
credit begins on 1 April 2008, 91 days before the end
of the member credit year (30 June 2008). Mike makes
contributions to his KiwiSaver scheme during this
91-day period totalling $200 (approximately $15.38 a
week). As the amount he has contributed is less than
$1,042.86+365 ($2.857), the amount of his member tax
credit for the 2007-2008 member credit year is equal to
the total amount of his member credit contributions for
the member credit year — $200 (approximately $15.38
x 13 weeks).

Member credit contributions

A new definition of “member credit contributions” has
been introduced and includes amounts received and held
by the Commissioner. These are contributions received
and held by Inland Revenue but not on-paid to the
provider until after the member credit year. These will
count as contributions for calculating the member tax
credit for that year. Employer contributions, amounts
diverted under a mortgage diversion and amounts
refunded are excluded for the purposes of calculating the
credit.

Processing claim for credit

Section KJ 4(2) has been amended to provide that upon
receipt of a claim, Inland Revenue has 30 working days
to process and pay the claim to the provider. Member
tax credits are paid to providers on a first-come basis.
There is no longer a pro-rating of the payment between
providers if the member has more than one provider.
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Payment of credit

New subsection KJ 4(3) provides the circumstances

in which the Commissioner may make a payment to
individual members or to another provider. A final
payment may be made to the member or the member’s
estate for reasons of serious illness, death or when the
member’s account is closed. Inland Revenue will pay
the credit to the member’s provider at the time the claim
is made. If there is, or will be, a change in provider (a
request for transfer), the credit will be paid to the new
provider if requested by the first provider.

Allocating the credit

Section KJ 5 (3) has been amended to clarify the rules in
relation to allocating the member tax credit. The provider
must allocate the member tax credit according to the
current investment allocation instructions the member has
elected or the investment allocation to which the member
has been assigned.

Claiming the credit

The provider must claim the tax credit in the “form
prescribed by the Commissioner”. Providers will make a
claim after 30 June each member credit year on the basis
of the contribution information they hold (and Inland
Revenue does not hold) at that date. That will include
information such as the amount of contributions received
directly by the provider and the amount of contributions
subject to a mortgage diversion. Inland Revenue will
calculate and pay the credit based on the information
received and the contribution information it holds. All
contributions for complying funds will, however, need to
be received by 30 June to count towards the calculation of
the credit in that year as all complying fund contributions
are made directly from the employer to the provider.
(Inland Revenue does not hold contribution information
for complying funds.)

The member tax credit process will require providers

to furnish necessary information to Inland Revenue

to enable it to calculate the member tax credit. Inland
Revenue will calculate the member tax credit on the basis
of this information and make supplementary member

tax credit payments, where appropriate, when additional
information is available in relation to money in the
holding account.

Providers retain the ability to make supplementary claims
for periods for which they have obtained the information
needed to make a claim — either when no claim was
previously lodged, or when less than the maximum
eligible claim has previously been paid. However,
because Inland Revenue will be calculating the entitlement
to the member tax credit based on information provided

to it and also on the qualifying contributions it holds,
KiwiSaver providers may not need to make supplementary
claims after the end of the member credit year.

As CSF providers may not always hold the relevant IRD
numbers for their members, an amendment enables CSFs
that do not have a member’s IRD number to supply other
information to Inland Revenue to assist it in making the
payment. If it is unable to make the payment on the basis
of the information provided, Inland Revenue will inform
the provider so that the provider can write to the member
requesting the necessary information. Section 68C (3)(a)
of the Tax Administration Act 1994 has been amended

to clarify that the IRD number need be provided only if
known.

Transfers — information to be provided

Section 56 of the KiwiSaver Act has been amended

so that KiwiSaver providers are no longer required to
provide information about the amount of the member
tax credit received or information about previous
claims made by them to a new KiwiSaver provider on
transfer. This is because Inland Revenue will hold this
information. However, the following details will still
need to be provided to another scheme on transfer:

o the value of qualifying contributions received
directly;

o mortgage diversion arrangements;

o any periods of ineligibility because of residence

outside New Zealand; and

o the date on which a person first became a member
of a KiwiSaver scheme.

Permanent emigration

Clause 14(2) of Schedule 1 of the KiwiSaver Act has

been amended to provide that when KiwiSaver members
permanently emigrate and transfer all of their funds in their
KiwiSaver scheme to a foreign superannuation scheme

the nominal value of the credit up to the value of their
accumulation in the scheme will be repaid to the Crown.

Compulsory employer contributions

New Subpart 3A of Part 3 of the KiwiSaver Act (sections
101A to 101K) requires an employer to make an employer
contribution for each employee who has deductions for
KiwiSaver or CSF contributions from his or her gross
salary or wages. This requirement will be phased in as
follows:

Employer compulsory contribution
From rate as a percentage of gross
salary or wages

1 April 2008 1%
1 April 2009 2%
1 April 2010 3%
1 April 2011 4%
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Existing contributions will count towards the compulsory
amount in certain circumstances to prevent employers
already making employer contributions to existing
registered superannuation schemes from having to make
additional compulsory employer contributions.

New section 101B provides rules relating to who should
bear the cost of the compulsory employer contributions.
In the first instance, compulsory employer contributions
will be paid in addition to the employee’s gross salary
or wages as an additional payment (benefit) on top of
existing remuneration. However, from 13 December
2007, employers and employees (or unions) may
negotiate as to how compulsory employer contributions
will be funded, provided any final agreement is an
outcome of good faith bargaining.

General rules for compulsory employer contributions

New section 101A requires employers to pay a
compulsory employer contribution for employees if they
meet the requirements set out in section 101C (employee
requirements).* The requirements are that employees are:

° paid salary or wages from which the employer
deducts, or is required to deduct, contributions for
their KiwiSaver scheme or CSF;

° aged 18 and over;

. not entitled to withdraw an amount from their
KiwiSaver scheme or complying fund under the
scheme rules that require lock-in (that is, the age of
eligibility for New Zealand superannuation or five
years of membership, whichever occurs later); and

° not a defined benefit scheme member.

If an employee does not meet any of these requirements,
the employer is not required to make a compulsory
employer contribution for that employee. This does not
prevent an employer making voluntary contributions to
an employee’s KiwiSaver scheme or CSF if the employee
does not meet these requirements.

Employers are required to make compulsory contributions
if they are required to make KiwiSaver deductions from
an employee’s salary or wages. For example, if an
employee is subject to the automatic enrolment rules but
the employer does not make a deduction of KiwiSaver
contributions, the employer is still required to pay a
compulsory employer contribution for that employee.

A defined benefit scheme member (defined in section

4 of the KiwiSaver Act) is an employee whose
employer makes contributions to an existing registered
superannuation scheme that is a defined benefit scheme

An employer contribution is an employer superannuation
contribution (specified superannuation contribution) made by an
employer to a KiwiSaver scheme or a complying superannuation
fund and includes compulsory contributions. It does not include
amounts, such as group life insurance, that do not count as a
contribution under section 68(2) of the KiwiSaver Act. See

the definition of “employer contribution” in section 4 of the
KiwiSaver Act. (Note that for the purposes of the Income Tax
Act 2007, the term “employer’s superannuation contribution”
replaces the term “specified superannuation contribution”.)

(the retirement benefits for employees are calculated by
reference to their salary or wages). Compulsory employer
contributions are not payable for members of defined
benefit schemes if:

° the scheme was registered before 17 May 2007,

o the employer provided access to eligible employees
before 17 May 2007; and

o the employee was employed by the employer before
1 April 2008 and the employer makes or has agreed
to make contributions before that date.

In addition, an employee will be treated as a defined
benefit scheme member in the following circumstances
(provided that the foregoing requirements are met):

° The scheme is one that succeeds the scheme that
has to be registered by 17 May 2007, provided that
all relevant members transferred to that scheme
by virtue of section 9BAA of the Superannuation
Schemes Act.

. If an employee is covered by a collective agreement
in force before 17 May 2007 and expiring after
1 April 2008 that requires the employer to make
contributions to that scheme.

o If the employee has changed employment and the
new employer is required to make contributions
to that scheme on the same basis as the previous
employer. This would cover the situation where
an employee is treated as a defined benefit scheme
member but changes employment and the new
employer is required to continue to contribute to
that scheme for that employee.

Calculation of compulsory employer contribution

New section 101D sets out the rules for determining the
amount of the employer contribution. The amount of the
contribution payable by an employer is calculated using
the following formula:

Payment of salary or wages x CEC rate — other
contributions — hybrid scheme contributions

The “payment of salary or wages” is the amount of gross
salary or wages from which the employer deducts or

is required to deduct an employee’s contribution to a
KiwiSaver scheme or a CSF.

The “CEC rate” is:

o 1 percent if the payment of gross salary or wages
is made for a pay period in the year starting on
1 April 2008;

o 2 percent if the payment of gross salary or wages
is made for a pay period in the year starting on
1 April 2009;

o 3 percent if the payment of gross salary or wages
is made for a pay period in the year starting on
1 April 2010;
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o 4 percent if the payment of gross salary or wages is
made for a pay period in the year starting on or after
1 April 2011.

The CEC rate for a year applies only if the whole pay
period is in the year specified. For example, if a pay
period for an employee spans 1 April 2009, then the

1 percent rate will apply for the employer contributions
in respect of the payment of salary or wages for that pay
period. The 2 percent rate will apply to the next pay
period.

“Other contributions” is the total amount that an employer
pays (or credits) an employee in relation to payment of
gross salary or wages if the amount is:

(a) an employer contribution made in absence of
this section (that is, voluntary contributions to a
KiwiSaver scheme or a CSF):

(b) an employer superannuation contribution made to a
registered superannuation scheme if:

. the scheme (or the prior scheme if the scheme
is a successor scheme) was registered before
17 May 2007;°

. the scheme provides access to eligible
employees before 17 May 2007,

o the employee is employed by the employer
before 1 April 2008 and the employer makes
or has agreed to make employer contributions
before that date, or the employee is covered
by a collective agreement that is in force
before 17 May 2007 and expires after 1 April
2008 requiring employer contributions to the
registered superannuation scheme; and

o the registered superannuation scheme
provides that the contributions vest
completely in the employee within five years
of becoming a member.’

(c) an employer contribution in relation to an employee
who is a member of Parliament, a judicial officer,
or a sworn member of the police or a class of
employee prescribed in regulations made under
section 230A of the KiwiSaver Act.

“Hybrid scheme contributions” cover those contributions
an employer makes (or credits) to a scheme where

the retirement benefits are calculated by adding to an
employee’s total contributions a percentage of those
contributions. Such schemes are not included in the

5 In relation to a successor scheme, all the relevant members

must be transferred under section 9BAA of the Superannuation
Schemes Act.

¢ To determine the amount of the contribution that vests within
the five-year period when a contribution is paid, the employer
is required to calculate, on the basis of the vesting scale in the
trust deed, the amount that will vest if the employee is still a
member after five years. This does not exclude schemes where
the vesting scale is more than five years — contributions are
counted to the extent that they vest within the requisite 5-year
period.

“defined benefit scheme member” exclusion or in “other
contribution”. The amount of the contribution is given by
the following formula:

member’s contributions’ x vesting percentage®

Employer contributions that are paid from reserves will
be treated as employer contributions for the purposes of
“other contributions”. Also, the amount of the employer
contribution will be the amount payable before the
deduction of employer’s superannuation contribution tax
(specified superannuation withholding tax).®

This only applies when the conditions in paragraph (b)
“other contributions” above are met.

Example 3

Joeisamember ofhis employer’s existing superannuation
scheme and joins KiwiSaver. Joe, the scheme and his
employer meet the rules of “other contributions” in
section 101D of the KiwiSaver Act. Joe’s employer
makes a matching 2 percent employer contribution to
the existing scheme every pay period. His employer
will not be required to make compulsory employer
contributions in the 2008—09 tax year or 2009—10 tax
year as the amount of “other contribution” equals or is
greater than the amount of the compulsory employer
contribution payable. However, from 1 April 2010
Joe’s employer will be required to make a 1 percent
compulsory employer contribution to his KiwiSaver
scheme and a 2 percent contribution from 1 April 2011
as the contributions to the existing scheme are less than
the compulsory amount.

Section 101E allows an employee and employer to agree
the allocation of compulsory employer contributions
between an employee’s KiwiSaver Scheme and CSF.

If no agreement is reached, the compulsory employer
contributions are first allocated to the employee’s
KiwiSaver scheme and then to the CSF (if any).

Application of section 101B

Section 101B(1) provides that compulsory contributions *°
are to be paid in addition to an employee’s gross salary or

Member’s contributions is the amount of the employee’s
contributions for the period to which the payment of gross salary
or wages relates.

8 Vesting percentage is the percentage of the employee’s total
contributions that is added to those contributions five years after
the employee first became a member of the scheme, grossed
up for specified superannuation contribution withholding tax
(SSCWT). SSCWT is a tax on any monetary contribution
to a superannuation fund that is paid by an employer for an
employee’s benefit. Employer contributions to KiwiSaver
schemes and complying superannuation funds are exempt from
SSCWT up to a cap of whichever is less — your contribution or
4 percent of your salary and wages. However, any contributions
over the cap are subject to SSCWT.

9 Employer’s superannuation contribution tax from 1 April 2007.

0 A compulsory contribution is an amount of compulsory employer

contribution calculated by section 101D, ignoring the application
of section 101D(5)(d).
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wages used in section 101D(3) (on top of remuneration).
Subsections (2) and (3) provide that a contractual
arrangement of parties to an employment relationship
cannot override the intention of subsection (1). That is,
if the contractual arrangements specify that the employee
must pay the cost of compulsory employer contributions
from the employee’s existing salary or wages, the
arrangement has no effect.

However, from 13 December 2007, parties to an
employment relationship are free to agree contractual
terms and conditions that ignore the “on top of”
remuneration requirement and the provisions of this
section do not apply. Subsection (4) inserts an “avoidance
of doubt” provision so that the duty of good faith as
described in the Employment Relations Act 2000 always
applies when parties to an employment relationship
bargain for terms and conditions relating to compulsory
contributions and associated matters, such as the
employer tax credit.

Enforcement of the payment of compulsory employer
contributions to a KiwiSaver scheme

Sections 93 and 101F(1) require employer contributions
to a KiwiSaver scheme to be paid to Inland Revenue at
the same time as employee contributions via the PAYE
system. Other amounts that do not count as contributions
under section 68(2) of the KiwiSaver Act (such as group
life insurance) must be paid direct to the provider.

The payment of compulsory employer contributions

via Inland Revenue provides a mechanism to allow

Inland Revenue to police the payment by employers.
Non-payment of compulsory employer contributions will
be subject to current collection and enforcement practices.
Section 216 of the KiwiSaver Act has been amended

to provide a specific penalty for employers that do not
comply with the requirement to pay compulsory employer
contributions. From 1 April 2009, section 216

will be repealed and employers will be subject to the
penalties that apply for the non-compliance of other
PAYE-type tax obligations. Furthermore, the definition
of “tax” in section 3 of the Tax Administration Act

1994 has been amended from 1 April 2008 to include
compulsory employer contributions. This will allow the
Commissioner to use existing collection powers.

Enforcement of the payment of compulsory employer
contributions to CSFs

Section 101F(2) requires compulsory employer
contributions to a CSF to be paid directly to the provider.
The payment must be made no later than one month
after the payment of the salary or wages to which the
contribution relates.

In keeping with current practice, it will be the
responsibility of the provider to ensure compulsory
employer contributions from an employer are made. It is
expected that the current practice of employers certifying

1 Officials have identified a drafting error relating to a double-up
in the application date of the amendments to section 216. The
correct application date for the repeal of this section is 1 April
2009. This error will be remedied in the next available tax bill.

that all employer contributions have been made will
continue. New section 101H requires a provider to give
notice to an employer requesting payment if the provider
is aware that the employer has failed to pay compulsory
employer contributions. A copy of that notice must be
provided to the Government Actuary. If payment does
not occur within one month of the notice being given and
the amount of the unpaid contributions is more than $500,
the provider must give notice to the Government Actuary
of the default.

New section 1011 specifies that once notification has
been received, the Government Actuary must determine
the amount of any short payment. The Government
Actuary can use existing powers under the KiwiSaver
Act to investigate the matter and determine the

amount outstanding. Once the Government Actuary
has determined the amount of any short payment, the
employer will be notified of the amount and will have
28 days to pay or dispute the amount. If the amount
remains unpaid and no objection has been received, the
amount will be referred to Inland Revenue for collection.
The amount will be due and payable to Inland Revenue
20 working days after the notice is received.

The definition of “tax” in section 3 of the Tax
Administration Act 1994 has been amended to include
compulsory employer contributions to a CSF. This will
allow the Commissioner to impose penalties and use
existing collection powers from 1 April 2009 when these
debts are referred to the Commissioner for collection.

Rules for providers

Section 101G requires the provider to allocate the
compulsory employer contributions across the investment
products that the member has subscribed to or been
allocated. The contributions are to vest immediately.

In addition, section 101G(3) requires the provider to
notify Inland Revenue of the date that a member will be
entitled to withdraw his or her accumulated interest in
the scheme. This must be done within two months of the
person becoming entitled to withdraw the accumulated
interest. Inland Revenue must notify the member’s
employer of that date so that the employer can cease
making compulsory employer contributions.

Withdrawal of compulsory employer contributions

The KiwiSaver Act allows a member to withdraw
employer contributions that have vested in an employee
in the following circumstances:

o to assist with the purchase of the member’s first
home (which includes second-chance buyers); 12

o for significant financial hardship;
o for serious illness;
o on permanent emigration from New Zealand;

A second-chance buyer is a previous home owner who is in the
same financial situation as first-home buyers in terms of income
and assets. Second-chance home buyers must apply to Housing
New Zealand for a determination of whether they are in the same
financial situation as a first-home buyer.
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° on the death of the member;

o as required by any statute such as an order made
under section 31 of the Property (Relationships) Act
1976; and

o upon the age of eligibility for New Zealand
superannuation or five years of membership,
whichever occurs later.

As section 101G(2) provides that compulsory employer
contributions will vest immediately with the member,
these contributions can also be withdrawn in the
foregoing circumstances. However, the KiwiSaver Act
does not allow employer contributions to be diverted
under a mortgage diversion facility.

Shareholder-employees of a close company

Employers of shareholder-employees of a close
company will be required to make compulsory employer
contributions for employees if their remuneration

from the company is subject to PAYE and they are
having KiwiSaver contributions deducted from that
remuneration. Salary or wages for the purposes of the
KiwiSaver Act excludes salary or wages or other income
to which section OB 2(2) (meaning of source deduction
payment: shareholder-employees of close companies)
applies. As a result, only salary or wages subject to PAYE
are subject to a compulsory employer contribution.

Private domestic workers

The KiwiSaver Act has been amended to clarify how
KiwiSaver applies to private domestic workers, who are
required to pay their own PAYE. As a result, private
domestic workers can be both an employee and employer
under the KiwiSaver Act, and the Act has been clarified
to reflect this. Private domestic workers can deduct
KiwiSaver contributions from their salary or wages

and can choose to be an employer for the purposes

of compulsory employer contributions. If they pay
compulsory employer contributions, they will be entitled
to the employer tax credit.

Employer contributions counting towards the
employee contribution rate

Previously, the KiwiSaver Act allowed employer
contributions to count towards the employee contribution
rate if the parties agreed. With the advent of compulsory
employer contributions, this provision was to be amended
from 1 April 2008 to require a minimum employee
contribution of 4 percent unless the transitional rates

in proposed section 66A applied (limited to employees
who had already entered into such an agreement). The
Finance and Expenditure Committee recommended

that the transitional rule be extended to all employees

if their employer agreed to contribute at the 4 percent
contribution rate.

New section 66A allows employees to enter into an
agreement with their employers that the employer will
contribute at least 2 percent towards the employee’s

4 percent minimum contribution rate, from 1 April 2008
until 31 March 2011, if:

. the employer and employee agree that they will use
the transitional rates of contribution;

o the employer contribution for the payment of salary
or wages is equal to or greater than the relevant
transitional rate for the employee; and

o the employer contribution vests in the employee
immediately after it is made.

The minimum contribution rate for employees whose
employer agrees to contribute towards their contribution
rate will be:

Pay period Minimum Minimum Total

employee employer  contribution
contribution contribution
From 1 April 2008 2% 2% 4%
From 1 April 2009 2% 2% 4%
From 1 April 2010 3% 3% 6%
From 1 April 2011 4% 4% 8%
onwards

Employer tax credit (sections KJ6 to KJ10 of
the Income Tax Act 2004 and sections MK 1(2)
and (4) and MK 9 to MK 16 of the Income Tax
Act 2007)

New section MK 1(2) of the Income Tax Act 2007
(section KJ 6 of the Income Tax Act 2004) provides a
tax credit to employers to help offset the costs of making
matching compulsory employer contributions to an
employee’s KiwiSaver scheme or CSF. The tax credit
will be equal to the lesser of the employer’s contribution
or $20 a week for each employee. Sections MK 9 to
MK 16 of the 2007 Act (sections KJ 7 to KJ 12 of the
2004 Act) set out the eligibility rules and how the credit
is to be applied. To minimise the compliance costs

and cash-flow implications of compulsory employer
contributions, the payment of the tax credit is integrated
into the PAYE remittance process. It is expected that
employers will pay Inland Revenue a net amount after
deducting the tax credit from their PAYE liability for the
payment period.

This tax credit can be claimed by any employer (including
tax-exempt entities such as charities) provided the employer
is making an employer contribution to a KiwiSaver scheme
or a CSF for an employee who meets the requirements in
section MK 9 of the Income Tax Act 2007.

The employer tax credit applies to employer contributions
made to a KiwiSaver scheme or CSF from 1 April 2008.
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The following section references are to the 2007 Act
unless otherwise specified.

Entitlement

New section MK 1(2) allows an employer who makes

a contribution on behalf of an employee a tax credit for
the payment period equal to the amount calculated under
section MK 10. To be eligible for the credit the employer
must meet the requirements in section MK 9.

Eligibility requirements

To be eligible for the employer tax credit, the employer
must:

(a) pay an employer contribution for an employee who
is aged 18 or over and is not entitled to withdraw
an amount from a KiwiSaver scheme or CSF under
the scheme rules that require lock-in (that is, the age
eligibility for New Zealand superannuation or five
years of membership, whichever occurs later);

(b) provide details of the amount of the credit in an
employer monthly schedule or remittance certificate
(although that is not required if subsection (2)
applies); and

(c) be an employer to which KiwiSaver applies (that is,
be an employer who is tax-resident in New Zealand
or, if not tax-resident, be an employer who carries
on a business from a fixed establishment in New
Zealand or chooses to apply the KiwiSaver Act on
behalf of its employees).

Subsection (2) applies when the employer has unpaid
compulsory employer contributions.

Amount of credit

The amount of the tax credit allowable to an employer is
equal to the lesser of:

° the amount of the employer contributions for the
employee for the payment period; and

° the amount calculated using the formula: $20 x
weeks in payment period.

“Weeks in payment period” means the number of weeks
for the payment of the employee’s salary or wages for
which the employee meets the eligibility requirements

in paragraph (a) above, including weeks in that period in
which no employer contribution is made. Parts of a week
are expressed as a decimal. A “payment period” means
the period in which PAYE is withheld in relation to an
employee, and includes a period of a month or a period of
the 1st to the 15th of a month and a period from the 16th
to the end of a month.

For example, if during a payment period for the month

of April an employer makes employer contributions of
$50, the amount of the tax credit will be $50 because the
actual employer contributions are less than the amount
calculated by the formula ($85.71). If the actual employer

contributions were more than $85.71, the amount of the
tax credit for that month would be limited to $85.71.%

The tax credit is available for both voluntary and
compulsory employer contributions to a KiwiSaver
scheme or CSF.

Application of tax credit

New sections MK 11 to MK 13 set out the rules relating
to how the tax credit will be applied. The tax credit is
integrated into the PAYE remittance process so that the
value of the credit is given to employers at the same time
the employer is required to remit the contributions to
providers or Inland Revenue.

Section MK 11 provides that the tax credit arises when
the PAYE is due for the month or the date of payment
of PAYE for a private domestic worker in which the
employer contributions were made. For example, tax
credits for contributions made during April 2008 for a
monthly payment period would arise on 20 May 2008,
being the payment date for that period.

Subsection (2) deals with the situation when subsection
MK 9(2) applies, which covers short payment of
compulsory employer contributions to a CSF or
KiwiSaver scheme.

Sections MK 12 and MK 13 deal with the use of the tax
credits to offset employer contributions and other PAYE
liabilities.

The tax credit calculated for a payment period is used as
follows:

o first, to pay KiwiSaver compulsory employer
contributions due for that period or the amount
owing to a CSF referred to in a notice received
by the Commissioner under section 1011(5) of the
KiwiSaver Act;

. second, to pay voluntary KiwiSaver employer
contributions for that payment period;

o third, to pay any other amounts payable for that
payment period by the employer;

. fourth, to pay any other amount payable by the
employer to the Commissioner (arrears of an
amount due under an Inland Revenue Act); and

o fifth, to be refunded to the employer.

From 1 April 2009, new section 1011 of the KiwiSaver Act
requires the Government Actuary to send a notice to Inland
Revenue detailing the amount of compulsory employer
contributions to a CSF that is owed by an employer.

When the notice is received by Inland Revenue or there

is a short payment of compulsory employer contributions
to a KiwiSaver scheme, new section MK 13 allows the
employer tax credits used under sections MK 12(1)(b)

or (c) to be used to meet that amount owing. When this
occurs, a tax liability of the amount of the credits used

¥ The formula provided in the Taxation (KiwiSaver) Act 2007 for
the calculation of the employer tax credit currently results in a
shortfall of the tax credit, depending on how many weeks pay an
employee has received in a PAYE period. Officials are working
on remedying this legislative error to ensure that the policy intent
is implemented.
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becomes payable by the employer to the Commissioner.
This is to ensure that the employee receives a contribution
equal to the amount of the employer tax credits claimed.

Miscellaneous provisions

New section MK 14 provides that if employer
contributions are refunded as a result of an employee
opting out of KiwiSaver, the amount of any tax credits
claimed for the contributions is refundable to the
Commissioner.

New section MK 15 provides that if someone is employed
by a number of employers who are associated for tax
purposes, the associated employers will be considered as
one employer for the purposes of claiming the tax credit.
This is to prevent associated employers claiming more
than one credit for the same employee.

Private domestic workers who are employers for the
purposes of the KiwiSaver Act are treated as paying
salary or wages to themselves in the capacity of an
employee for the purposes of the employer tax credit
rules. This means that they are able to claim the credit if
employer contributions are made.

Section DC 7 of the Income Tax Act 2007 (Contributions
to employees’ superannuation schemes), which allows an
employer a deduction for contributions to an employee’s
superannuation scheme, has been amended to limit the
amount of the deduction for contributions to a KiwiSaver
scheme or CSF to the amount for which no credit was
claimed.

Section CX 50 of the Income Tax Act 2007 ensures that
the employer tax credit is treated as excluded income.
For GST purposes, the employer tax credit will be treated
as a non-taxable grant or subsidy.

Definition of “salary and wages” (section 4 of
the KiwiSaver Act)

The definition of “salary and wages” in section 4 of the
KiwiSaver Act has been amended in the following ways:

. From 1 July 2007, all weekly compensation and
paid parental leave payable under Part 7A of the
Parental Leave and Employment Protection Act
1987 are treated as salary or wages for the purposes

of KiwiSaver.

o Redundancy payments as defined in the Income Tax
Act 2004 are excluded from the definition of “salary
and wages”.

o Expenditure on account of an employee and

allowances if they are overseas, accommodation
and other costs of living are also excluded from the
definition of “salary and wages”.

The government’s intention was that from 1 April 2008,
the value of benefits such as board or lodging or the use of
a house or quarters, or the payment of allowances instead
of such benefits** would be excluded from the definition

1 Para (b)(i) of the definition of “salary or wages” in the Income
Tax Act 2004.

of “salary and wages” in section 4 of the KiwiSaver
Act. However, this provision was inadvertently omitted
from the amending Act. The omission is expected to be
corrected in future legislation.

For the purposes of compulsory employer contributions,
the following are not considered salary or wages:

. all weekly compensation and paid parental leave;
and
o weekly compensation paid by an employer, unless

the employer chooses to treat such payments as
salary or wages.

This means that these payments are not subject to
compulsory employer contributions.

For contributions to complying funds, bonuses,
commissions and other amounts that are not included in
gross base salary or wages are excluded. This enables
employers that contribute to complying funds to apply
current practice (gross base salary, or a variant of this)
as a contributions multiplier. This change means non-
regular payments are excluded and contributions,
including compulsory employer contributions, are
calculated on the same gross base salary basis as an
employee’s contribution. However, employers will have
to use gross salary and wages as a basis for contributions
for those employees that choose to opt into KiwiSaver.

Initial and confirmed back-dated validation of
invalid membership (section 18 and new
section 59 of the KiwiSaver Act 2006)

Invalid KiwiSaver enrolments occur in a range

of circumstances. This can happen, for example,

when people join KiwiSaver who are not entitled to
because they do not meet the residency requirements.
Alternatively, they could be incorrectly automatically
enrolled, perhaps because they are under 18 years of age
or over the New Zealand superannuation qualification
age. A new subpart 4 (sections 59A to 59D) has been
added to Part 2 of the KiwiSaver Act (allocation of people
to KiwiSaver Schemes) to provide rules for invalid
KiwiSaver enrolments. The relevant sections are treated
as coming into force on 1 July 2007.

Section 59A of the KiwiSaver Act describes the
circumstances in which an enrolment is treated as invalid
and to which the invalid enrolment rules apply. They are
when:

o a person does not meet the requirements of section
6 of the KiwiSaver Act — that is, at the time the
person was automatically enrolled or opted in,
he or she was not living or normally living in
New Zealand '* and was not a New Zealand citizen
or entitled in terms of the Immigration Act 1987 to
be in New Zealand indefinitely; or

15 Excluding state services personnel serving outside New Zealand,
employed on New Zealand terms and conditions and serving in a
jurisdiction where offers of KiwiSaver scheme membership are
lawful. Before the date of enactment, the requirement was that
the member be personally present in New Zealand at the time of
enrolment.
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. a person who does not meet the requirements of the
automatic enrolment rules has been automatically
enrolled — for example, when the person is less than
18 years of age or is a casual employee; or

. a person who is not entitled to opt in to KiwiSaver
does so — for example, because the person is over
the New Zealand superannuation qualification age
or is already a member of a KiwiSaver scheme.

New section 59B specifies that the Commissioner or the
relevant provider must be notified of an invalid enrolment
as soon as practicable after it is discovered. The section
also provides that, for a period of time, providers are

able to treat as valid enrolments that have been identified
as invalid as far as the administration of the fund is
concerned. The time period for initial back-dated
validation begins on the earliest of:

° the day the Act applied; or

° the automatic enrolment rules applied; or
o the opt-in rules applied to the person.
The time period ends on the earliest of:

° three months after the mistake was discovered by
the KiwiSaver provider; or

° three months after the provider was notified by the
Commissioner or other person; or

° the day that the provider pays the member’s
accumulation to the Commissioner.

New section 59C allows validation of a member’s
enrolment by the end of the time period of initial back-
dated validation provided in section 59B if the person
meets the rules for membership. This means that
individuals who subsequently meet the membership
criteria will have their membership validated. For
individuals who should not be subject to the automatic
enrolment rules, enrolment will be validated if they do not
opt out and they are eligible to be a member.

This section will apply if at the time during the period
specified in new section 59B, persons are eligible to be a
member because they meet the requirements of section 6
and are:

° less than the New Zealand Superannuation
qualification age (65 years of age); and

° have not opted out under the opt-out provisions
in section 18, which have been extended to
include persons invalidly automatically enrolled
— the invalid enrolment will be validated by the
Commissioner and the Commissioner must notify
the provider of this.

Example 4

Sam finished school when he was 17 and started working
forabuilder. His employer automatically enrolled him
into KiwiSaver. Six months later Sam’s KiwiSaver

provider became aware of the fact that although he was

now 18, at the time he was automatically enrolled, he
was only 17 years old (and the automatic enrolment
rules should not have applied to him), so he had been
invalidly enrolled. Sam will be validated as a member
and remain enrolled as the opt-out period has expired.

New section 59D contains the refund process that will
apply if the time period of initial validation ends and
confirmation of backdated validation under section 59C
has not occurred. The section sets out what the provider
and Commissioner must do.

The provider must pay the member’s accumulation
to the Commissioner and immediately provide the
Commissioner with:

° notice of the amount of the contributions received
by the provider directly and when they were
received;

o the amount paid out under mortgage diversion and
when paid; and

o the amounts of any permitted withdrawals, when
they were paid, their type and the amount of any
Crown contribution in the permitted withdrawal.

The Commissioner must refund:

o the person’s contributions received by the provider,
minus any Crown contribution (such as the member
tax credit) and amounts diverted under mortgage
diversion or paid out by the provider as a permitted
withdrawal; plus

o any amount held by the Commissioner (but not yet
passed to the provider) net of interest.

The total amount of contributions refunded will include
interest. Interest is calculated using the formula in
section 87. For the purposes of the calculation of interest
on refunds arising from invalid KiwiSaver enrolments,
“interest period” is defined as beginning on the day the
Commissioner or the provider received the contribution
and ending on the day the Commissioner pays the refund.

Section 59(D)(4) provides that the refund is to be made to
the person, the person’s employer, the Crown or any other
person that made the contribution. The Commissioner
can make the refund in proportion to the best estimate
of what they contributed, less amounts diverted under
mortgage diversion or paid as a permitted withdrawal.

Section 59(D)(5) provides for the treatment of members’
accumulated interest paid to the Commissioner by the
provider and any contributions in the holding account. The
money is treated as public money, and the Commissioner is
required to pay it into the Crown Bank Account.

Example 5

After Kate completed her final year of school she started
working at her local bakery over the summer before
starting university. Kate’s employer automatically
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enrolled her into KiwiSaver. Two months later,
Kate became aware that she had been automatically
enrolled. As she was only 17 years old (under the age
of eligibility for KiwiSaver membership) the enrolment
was invalid.

Kate had already turned 18 by the time she became
aware that she had been invalidly enrolled. This meant
her enrolment could be validated or Kate could choose
to apply for opt-out under section 18 (the extension
period). An opt-out has to be made in the period
that ends three months after the date on which the
Commissioner receives the first contribution for Kate.

Regulatory regime for KiwiSaver and CSFs

A number of changes have been made to the regulatory
regime for KiwiSaver and CSFs.

A CSF is a registered superannuation scheme that has
incorporated certain KiwiSaver rules — in particular,
lock-in and portability. Employer contributions to
CSFs are eligible for the exemption from SSCWT
that is provided for KiwiSaver schemes. The rules
applicable to KiwiSaver schemes apply in most part to
CSFs. The Taxation (KiwiSaver) Act 2007 introduces
further obligations for CSFs in this regard. The Act also
introduces new obligations for CSF providers. These
obligations address the unique position of CSF in the
KiwiSaver environment.

KiwiSaver rules

The KiwiSaver rules found in Schedule 1 of the
KiwiSaver Act establish the conditions of membership
for any KiwiSaver Scheme. For example, it includes
rules relating to the lock-in of funds, circumstances of
early withdrawal and rules preventing unreasonable fees
from being charged. These rules apply to CSFs through
the definition of complying fund rules in section OB 1

of the Income Tax Act 2004. The Taxation Act further
aligned the complying fund rules with the KiwiSaver
rules. Specifically, the Taxation Act includes an
amendment to the definition of complying fund rules that
ensures that any CSF must allow the withdrawal of funds
as a lump sum. The complying fund rules also ensure
that no person may join a CSF if the person is over

the age of eligibility for New Zealand superannuation.
Regulation 21 of the KiwiSaver Regulations 2006

has also been amended to enable CSFs to establish a
mortgage diversion facility.

Sections 196 and 101G of the KiwiSaver Act have also
been included in the complying fund rules. Section 101G
of the KiwiSaver Act 2006 (as implied into the definition
of the complying fund rules) ensures that compulsory
employer contributions to CSFs must be allocated to

the investment profile chosen by members and be fully
vested. It further requires notice to be sent by providers
to the Commissioner two months before the member
becomes eligible to withdraw his or her funds by reaching
the age of eligibility.

Unreasonable fees

The definition of “complying fund” rules in section OB 1
of the Income Tax Act 2004 has been amended to include
a reference to rule 2 in Schedule 1 of the KiwiSaver

Act. This requires all CSF providers to ensure that the
fees they charge for membership are not unreasonable.
Breaching this rule will amount to a breach of section

35 of the Superannuation Schemes Act 1989 and may be
enforced through the provisions in the Superannuation
Schemes Act that allow the Government Actuary to
direct, de-register or order the wind-up of a scheme. The
generic appeals processes in the Superannuation Schemes
Act will also apply. An amendment has been made

to section 40 of the Superannuation Schemes Act that
enables a court to enforce the requirement that fees not
be unreasonable.

Contribution rates

The definition of CSF rules in section OB 1 of the
Income Tax Act requires CSFs to make deductions from
salary or wages that are equivalent to the minimum
contribution rate specified in section 25(1)(d) of the
KiwiSaver Act. This requires contributions to be made
at 4 percent of an employee’s gross base salary. The
compulsory employer contribution must be made at

the relevant rate, as prescribed in section 101D of the
KiwiSaver Act. The compulsory employer contribution
has been phased in over four years, increasing

from 1 percent of an employee’s gross salary or wage
to 4 percent of gross salary in 2011. The complying
fund rules have been amended so that the transitional
rules that allow employer contributions to count towards
the minimum contribution requirement also apply to
complying fund members.

Transfers and insurance

Section 9D of the Superannuation Schemes Act 1989
has been amended to enable schemes that provide
insurance benefits linked to superannuation accumulation
to reduce those insurance benefits if a member elects to
transfer their CSF accumulation to a KiwiSaver scheme.
The insurance benefit may be reduced by an amount
proportionate to the amount that is transferred out of
the CSF to a KiwiSaver scheme. For example, if a CSF
member has an accumulation of $100,000 and elects to
transfer $50,000 of that accumulation to a KiwiSaver
scheme, the CSF may reduce the life insurance benefit
attached to that member’s account by $50,000.

Successor agreements

To obtain CSF status, a registered superannuation
scheme must satisfy the requirements for the scheme

to be registered before 1 July 2007. Similarly, there

are requirements that any employer participating in the
scheme, must have entered into a participation agreement
before 1 July 2007. To ensure that employers are not
locked into agreements with a specific provider, the law
enables successor participation agreements to replace any

23



24

Inland Revenue Department Tax Information Bulletin: Vol 20, No 3 (April 2008)

participation agreement entered into before 1 July 2007.
Successor agreement will need to be established under
the provisions in section 9BAA of the Superannuation
Schemes Act.

Register of CSFs

Section 158 of the KiwiSaver Act has been expanded to
enable the KiwiSaver register to include a sub-register
of CSFs. The information recorded on the sub-register
will be largely similar to the information recorded for
KiwiSaver schemes, and will include contact details for
trustees, the date of approval for complying fund status
and annual financial balance dates. The details to be
included in the register of complying funds are specified
in section 161 of the KiwiSaver Act. The register applies
from 1 April 2008.

Participation agreements

The new section 41 of the Superannuation Schemes Act
requires all existing participation agreements relating

to CSFs to be lodged with the Government Actuary
within 28 days. This provision only applies to employers
that have already chosen to provide access to the CSF
under a participation agreement. Further, section 34 of
the Superannuation Schemes Act has been amended to
include a requirement that, on application for approval
as a CSF any relevant participation agreement providing
access to the CSF section of the scheme must also be
provided to the Government Actuary.

Implied offer relating to transfers without consent

Section 9BAA of the Superannuation Schemes Act
enabled a trustee or an employer to transfer members in
a scheme or a specific class of members within a scheme
to a new scheme when the terms of membership are no
less favourable. An amendment has been made to this
provision that deems an offer of securities to have been
made by the relevant member and acceptance to have
been tendered by the new provider if the application is
successful. This does not nullify the requirements of the
Securities Act to provide an investment statement, but
simply recognises that a contract has been made between
the parties. All providers will still be required to provide
potential members being transferred with an investment
statement for the new scheme.

Notification of fee changes

Amendments have been made to the KiwiSaver Act
and the Superannuation Schemes Act to require trustees
of a scheme to notify the Government Actuary of any
changes to the fees being charged to members in that
scheme. Section 189B of the KiwiSaver Act and section
39 of the Superannuation Schemes Act require a trustee
of a scheme to notify the Government Actuary of any
changes to the fees charged for membership in a CSF
or a KiwiSaver scheme. A corresponding amendment
to section 40 of the Superannuation Schemes Act

and section 189C of the KiwiSaver Act has also been

made that enables a court to enforce the “unreasonable
fees” requirements. This amendment has replaced the
provisions in clause 2 of Schedule 1 of the KiwiSaver Act
that allowed enforcement by the courts. The prohibition
against unreasonable fees, however, is still contained in
clause 2 of Schedule 1 of the KiwiSaver Act.

Responsible investment

New section 205A has been introduced to require all
KiwiSaver schemes and CSFs to disclose their approach
to responsible investment. The disclosure of this
approach must be in the form required by the KiwiSaver
Act. The Act specifics that the disclosure must be in

the investment statements of the scheme and must be
included at the end of the “who is providing it for me?”
section of the investment statement. The disclosure
statement must be in the form prescribed by the section.
Failure to comply with this requirement is treated as a
failure to comply with the Securities Regulations 1983.
This allows the Securities Commission to monitor and
enforce compliance with this provision.

Definitions of “independent trustee”

The definition of “independent trustee” in clause 4 of
the KiwiSaver Act has been amended to remove the
requirement that the trustee be independent from the
administration and investment managers of the scheme.
The amendment allows trustees that are performing
these back-office functions themselves to continue
operating as trustees of the scheme. The amendment
applies to both trustees and related companies of trustees.
Further, requirements for independence from employer
contributors have been removed. Technical amendments
have also been made to the definition of “independent
trustees” to clarify that only one director of a trustee
corporation will need to satisfy the requirements for
independence.

Investment advisers

An amendment has been made to section 206 of the
KiwiSaver Act to provide that a person is not an
investment broker if they merely exercise a function, duty
or power under the KiwiSaver Act.

Further amendments

A number of other amendments have also been made to
the KiwiSaver Act.

The following amendments are treated as
coming into force on 1 July 2007
Use of PAYE intermediaries

Amendments have been made so that PAYE
intermediaries can:

o accept KiwiSaver opt-out notices (section 17);
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o be treated as an employer for the purpose of the
notice requirement provisions for people who start
new employment (section 23A); and

. be treated as an employer for the purpose of the
opt-in rules (section 34).

Late opt-out notices

An amendment to section 18 ensures that the
Commissioner can accept a late opt-out notice if it is
received by the employer or the Commissioner in the
period ending three months after the date on which the
Commissioner received the first contribution for the
person. Previously the opt-out could only be received by
the Commissioner.

Eligibility of employers who have schemes established
under master trusts

Section 28 has been amended so that an employer using
a Master Trust scheme as a vehicle for an exemption can
use any other evidence to demonstrate compliance with
the exempt employer criteria.

Information packs

Section 40 has been amended to ensure that there is no
inference that the Commissioner of Inland Revenue
would, on an ongoing basis, forecast the number of
information packs employers would need and issue them
automatically. The Commissioner will regularly remind
employers of the need to ensure they have adequate
information packs.

Final allocation of members to a scheme

Sections 48 and 51 have been amended so that final
allocation to a KiwiSaver scheme does not occur when
a dispute is underway and ensures that final allocation
to a KiwiSaver scheme occurs “as soon as practicable”
three months after the Commissioner received the first
contribution for the person.

Commissioner provisionally allocates certain people
to default KiwiSaver schemes and sends investment
statement

Section 50 has been amended to clarify that the exemption
for the Commissioner from sending an investment
statement for a default scheme because an employer has

a chosen scheme will apply only to employment that
triggered the automatic enrolment rules.

Involuntary transfers

Section 57 has been amended so that an employer-chosen
scheme does not apply in the case of involuntary transfers.

Private domestic workers

New sections 63A and 92A provide that private domestic
workers, who choose to deduct their own PAYE and

contribute to KiwiSaver from their salary or wages, can
be both an employer and employee for the purposes of
KiwiSaver. 6

Permanent legislative authority for on-paying
contributions received through section 73

Section 73 has been amended so that a permanent
legislative authority is established to allow Inland
Revenue to on-pay deductions from salary or wages
entered in the holding account. Because the relevant
part of section 73 is also subject to the on-payment
requirements of sections 75 (initial contributions) and 77
(small contributions), consistent amendments have been
made to those sections as well.

Crown contribution

Section 75 has been amended so that the Commissioner
holds contributions for a person in the Inland Revenue
holding account for three months only after receiving the
first contribution for the member or receiving notice that
the person is a member of a KiwiSaver scheme.

Refund by Commissioner of amounts paid in excess of
required amount of deduction or if employee opts out

Section 80 has been amended so that refunds of ad hoc
contributions (contributions not deducted from salary or
wages) are allowed.

Pro rating of employer contributions when
contributions short paid

An amendment is being made to section 99 to allow
the formula providing for the pro rating of employer
contributions where the contribution is short paid to
consider part payments. The amendment also clarifies
that if an employer contribution is short paid, no more
than 100 percent of the contribution recorded for an
employee will be attributed to that person.

Duty of Commissioner under section 50 modified in
certain cases in which section 210 applies

Section 211 has been amended to remedy drafting issues.

KiwiSaver penalties

An amendment has been made to section 215 to ensure
that a KiwiSaver penalty will not be imposed if the
Commissioner has not given the employer notice within
the preceding 12 months that a penalty may be, or has
been, imposed.

Consent to electronic transactions

Section 219 has been amended to exclude the
Commissioner or any employee or officer of Inland
Revenue from the deemed consent provided for in that
section.

6 A definition of “private domestic worker” is included in section 4
of the KiwiSaver Act.
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Refunds made by employer by direct credit

Section 221 has been amended to clarify that the
requirement to give a refund by direct credit to a bank
account applies only to the Commissioner.

The following amendments to the KiwiSaver
Act come into force on 1 April 2008

Application
Section 6 has been amended so that:

° the Act applies to people who, at the time they
become subject to the automatic enrolment rules or
opt in are, or normally are, living in New Zealand;
and

° non-resident employers with no fixed
establishment in New Zealand are included
within the scope of KiwiSaver if they so elect,
either by deducting KiwiSaver contributions from
an employee’s salary or wages and/or making
employer contributions. These employers are
entitled to the employer tax credit in respect of
employer contributions.

Excluding casual employees from the automatic
enrolment rules

Section 12 has been amended to exclude casual
employees from the automatic enrolment rules. “Casual
employment” is defined by reference to the Holidays Act
2003 as employment that is “intermittent or irregular”.
The effect is that if employees are paid holiday pay
regularly with their salary or wages they will be
excluded from automatic enrolment. Those employees
can continue to opt in to KiwiSaver, either by providing
a deduction notice to their employer or by contracting
directly with a scheme provider.

This section has also been amended so that the current
rules will continue to apply to temporary fixed-term
employment. Employers are excluded from the
automatic enrolment rules if their employment contract
is for a period of 28 continuous days or less. If
employment is extended beyond 28 days, on day 29 the
employee becomes subject to the automatic enrolment
rules.

Interest

Section 85 has been amended so that the start date for the
calculation of interest on employer contributions held in
the Inland Revenue holding account is the first day of the
month in which contributions were received by Inland
Revenue. This also applies to contributions received to
which the employer tax credit applies.

Restrictions on transactions

New section 117A imposes investment restrictions on
KiwiSaver schemes with fewer than 20 members. For
the purposes of determining the number of members, a

person associated with a member under section OD 8§(3)
of the Income Tax Act will be treated as one person. This
provision will:

o require a transaction between the scheme provider
and a person associated with either the provider or a
member to be at market value;

o limit to 5 percent of the scheme’s assets,
investments related to or managed by the provider
(other than in their capacity as a provider), a
member or a person associated with a provider or
member; and

o prevent a provider from lending money or
providing financial assistance to a member or a
person associated with the provider or member.

Effect of registration of KiwiSaver scheme under
section 150

Section 153 has been amended so that KiwiSaver schemes
registered under an umbrella superannuation scheme trust
can be treated as separate for the purposes of the portfolio
investment entity rules.

Objections and appeals against decisions of
Government Actuary

Section 186(5) has been amended, as part of introducing
compulsory employer contributions. The amendment
does not allow a person to appeal against an election
made by the Government Actuary relating to short
payment of compulsory employer contributions to a CSF.

Amendments treated as coming into force on
the date of assent

Secondments

Sections 10 and 11 have been amended so that employees
who enter into a secondment arrangement whereby they
are transferred from one employer to another but remain
“employed” by the original employer are not subject to
the automatic enrolment rules.

Employees under secondment arrangements will be
subject to the automatic enrolment rules if, after entering
into the arrangement, they terminate employment with the
original employer and begin working for the employer
they were seconded to.

Effect of opting in by employees

Section 36 has been amended to clarify that a person
opting in via a provider must specify the name of their
employer if that person is an employee (clarifying that
deductions are required from salary and wages).

Employer may choose scheme for employees

Section 46 has been amended so that an employer can
have a chosen KiwiSaver scheme for its employees only
if the scheme is open to all permanent employees (new or
existing).
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Notification of transfers and requirement to transfer
funds and information

Section 56 provides that when a member of a KiwiSaver
scheme transfers to a new scheme, the provider of the
old scheme must advise the new provider whether the
Crown contribution (the $1,000 kick-start contribution)
is part of the member’s accumulated interest that is to be
transferred.

Refund by provider of amounts paid in excess of
required amount of contribution

Section 81 has been amended so that providers are required
to refund to the Commissioner the amount of contribution
that the Commissioner requests, up to the amount in excess
of what was required to be paid under the Act.

Interest
Section 84 has been amended so that:

o section 68(2) of the Public Finance Act 1989 does
not apply to returns on the investment of holding
account money and interest earned from 1 July
2007 is public money; and

o a person can notify the Commissioner if they do not
wish to be paid interest on contributions held by
Inland Revenue or on a refund.

Section 86 has been amended so that interest calculations
for money held in Inland Revenue’s holding account and
payable is limited to two decimal places.

Refunds of employer contribution by provider

Section 101 has been amended so that a provider of a
KiwiSaver scheme must refund to the Commissioner any
amount of employer contribution that the Commissioner
requests when that amount has been paid in excess of the
employer contribution required under the KiwiSaver Act.

Who may apply for a contributions holiday

Section 102 has been amended so that if a member
transfers from a CSF to a KiwiSaver scheme, the time
during which they have contributed to the complying fund
counts towards the time for eligibility for a contributions
holiday.

Refund of initial contributions

Section 113 has been amended so that for applications
for a refund of initial contributions held in the Inland
Revenue holding account on the grounds of significant
financial hardship, the Commissioner will have authority
to consider whether alternative sources of funding have
been explored and to limit the amount withdrawn.

Further modifications to application of section 8 to 11
of the Superannuation Schemes Act 1989

The reference to a “superannuation scheme” in section
121(3)(a) of the KiwiSaver Act 2006 has been replaced
with the term “KiwiSaver scheme”.

Requirement for annual report and annual
personalised statement of contributions and
accumulations for members

New section 125A requires all KiwiSaver and complying
superannuation scheme providers to supply members
with a personalised statement of their investment holding,
on at least an annual basis. At a minimum, all member
statements should provide information on:

o the level of contributions made by the member,
employer and Crown in the period since the last
member statement; and

° the total value of the member’s interest in the
scheme.

New sections 128B, 128C and 128D ensure that
legislative terms are implied into the existing trust deeds.
These sections cover:

. back-dated validation of enrolment (section 128B);
o lump sum payment by a CSF (section 128C); and
o compulsory employer contributions (section 128C).

In addition, section 128A has been amended to ensure
that the legislative terms relating to the member tax
credit are implied into existing trust deeds rather than
the law.

Amendment of trust deed governing KiwiSaver
scheme

Section 129 has been amended to ensure that if trustees
of a KiwiSaver scheme propose to make any changes

to any participation agreement entered into between the
scheme trustees and any employer, the solicitor of the
scheme must provide certification that the amendment is
consistent with the requirements of the KiwiSaver Act
and the Superannuation Schemes Act.

Certain sections of Securities Act 1978 modified in
relation to KiwiSaver Scheme

Section 210 has been amended so that if an involuntary
transfer arises under KiwiSaver, the amount that is
transferred is, at a minimum, the member’s accumulation.

Fee subsidies

Section 225(2) has been amended to remove the ability
for the Chief Executive of the Ministry of Economic
Development to delegate authority for administration of
the $1,000 Crown contribution.

Crown contribution

Section 226 has been amended to provide flexibility
around when the Crown contribution (the $1,000
kick-start contribution) must be paid to employees

and members transferring from a CSF to a KiwiSaver
Scheme, and so that the Crown contribution is paid only
into an account that is fully vested in the member.
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Regulations relating to a mortgage diversion facility
Section 229 has been amended so that:

. the mortgage diversion facility will apply for the
remainder of the term of the loan after the diversion
is made available, but only in relation to a mortgage
over the person’s principal residence; and

° the amount that can be diverted under mortgage
diversion is no more than half the member
contribution received by a provider, including both
member contributions paid via Inland Revenue and
those received directly from the member.

Contributions to a CSF can be diverted and applied
towards payments of the person’s mortgage, provided
the same conditions that apply to KiwiSaver mortgage
diversion are met.

Protection for non-compliance: Taxation (KiwiSaver)
Act 2007

Section 234 was introduced as a transitional measure.
This provisional measure ensures that if as a result of the
amendments made in the Taxation (KiwiSaver) Act there
has been non-compliance with other Acts (for example,
investment statements issued under the Securities Act
1978) before 1 February 2008, the non-compliance is
ignored unless it continues on or after 1 February 2008.

KiwiSaver Amendment Regulations 2008 (2008/6):
exemption from regulation 7A(4) of Securities
Regulations 1983

These regulations, which came into force on 1 February
2008, exempt providers of KiwiSaver schemes from
regulation 7A(4) of the Securities Regulations 1983 in
relation to an investment statement first distributed before
1 April 2008. The providers are exempted in respect

of information that must be disclosed in an investment
statement because of changes to the scheme or the
securities arising from any provision of the Taxation
(KiwiSaver) Act 2007. The exemption expires on 31 July
2008.

The effect of the exemption is that investment statements
first distributed before 1 April 2008 need not be set out

as required by regulation 7A(4). This enables providers,
until 31 July 2008, to indicate the changes or corrections
to investment statements required because of the Taxation
(KiwiSaver) Act 2007 by way of an insert or supplement
distributed with investment statements. However,
information provided in the inserts or supplements

must be set out in a style or format consistent with the
investment statement.

KiwiSaver scheme rules

Clauses 12(2) and (3) of the KiwiSaver scheme rules
(Schedule 1 of the KiwiSaver Act) have been amended
to ensure that the serious illness withdrawal facility
applies only when the member is permanently and totally
disabled or when death is imminent. The member can
then withdraw the $1,000 Crown contribution.

Clause 13 of the KiwiSaver scheme rules has been
amended to ensure that applications for withdrawal on

the grounds of serious illness can be made without the
need to complete a statutory declaration of the assets

and liabilities of the applicant. Accordingly, a statutory
declaration of the member’s assets and liabilities is only
required for applications for withdrawal on the grounds of
significant financial hardship.

Fund withdrawal tax

New section CS 10B of the Income Tax Act 2004 ensures
that permitted KiwiSaver or CSF withdrawals are not
subject to fund withdrawal tax.

KiwiSaver-related changes to the
Tax Administration Act 1994

Interpretation

The definition of “tax” in section 3(1) of the Tax
Administration Act (TAA) has been amended to include
compulsory employer contributions to a KiwiSaver
scheme or CSF from 1 April 2008.

Construction of certain provisions

Section 4A of the TAA has been amended so that a
compulsory employer contribution to a KiwiSaver scheme
or CSF is treated as if it were a deduction under the PAYE
rules from 1 April 2008.

Keeping of business records

Section 22 of the TAA has been amended so that
employers and PAYE intermediaries are required to keep
records of amounts relating to employer tax credits from
1 April 2008.

Tax credit relating to KiwiSaver and CSF members:
member credit form

Section 68 of the TAA has been amended from 1 April
2008 to:

o provide that the claim form must contain the tax file
number “if known”; and

o allow providers to make a claim (including making
a supplementary claim) to Inland Revenue for
members who have had contributions deducted
during the member credit year but which have not
been received by providers.

Persons excluded

Section 120B of the TAA has been amended so that a
failure to pay a compulsory employer contribution does
not result in a liability to pay use-of-money interest from
1 April 2008.

Knowledge offences

Section 143A (Knowledge offences) of the TAA applies
when the employer fails to make compulsory employer
contributions to a KiwiSaver Scheme from 1 April 2009.
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Deduction of tax from payments due to defaulters

Section 157 (Taxpayer default in payment of income tax)
of the TAA applies where the employer fails to make
compulsory employer contributions to a KiwiSaver
Scheme from 1 April 2008.

Repeal of section 216 of the KiwiSaver Act

The reference to section 216 of the KiwiSaver

Act 2006 will be omitted in sections 138L(2)(ab),
183A(1)(h), I83ABA(3A) and 183D(1)(bc) of the TAA
as a consequence of the repeal of that section from

1 April 2009

KiwiSaver-related changes to the
Superannuation Schemes Act 1989

Interpretation

The definition of “participation agreement” in section 2

of the Superannuation Schemes Act has been inserted to
clarify that it has the meaning as defined in section 4(1) of
the KiwiSaver Act 2006. This amendment applies from
the date of assent — 19 December 2007.

Dealing with applications for CSFs

Section 34 of the Superannuation Schemes Act has

been amended to clarify that a person seeking approval
to become a complying fund needs to provide the
necessary information to satisfy the requirements set out
in section 35. This amendment is treated as coming into
force on 1 April 2007.

Forms of notice under section 37

Sections 37 and 38 have been amended to require notices
to be sent to the Government Actuary when there is a
change in any information required to be specified in the
register of CSFs. The amendments include changes to
the name of the fund, changes to the trustees or changes
to the financial year end of the fund. These amendments
apply from 1 April 2008.

Matters to be specified in annual reports

Schedule 2 of the Superannuation Schemes Act has
been amended so that a summary of amendments to the
participation agreements relating to CSFs in any year
must be included in the annual report. This amendment
applies from 1 April 20009.

SSCWT exemption and participation agreements

An amendment has been made to section 35(1)(e) of
the Superannuation Schemes Act to ensure that the CSF
SSCWT exemption applies to participation agreements
or schemes which replace those that were in place on

1 July 2007. However, the exemption does not apply if
an employer enters into a participation agreement after
1 July 2007, if no agreement had been previously held.

Changes to the KiwiSaver Regulations 2006

The following changes came into force on the date of
assent, 19 December 2007.

Regulations 6 and 7 replaced

Regulation 6 has been amended and Regulation 7 of the
KiwiSaver Regulations 2006 will be revoked, as they deal
with the requirement to provide an annual report and will
be redundant.

Fee subsidy

Regulation 20 has been amended from the date of assent
to ensure that the fee subsidy is applied according to the
current investment allocation instructions that the member
has elected or been allocated to (if it is a default provider).

Mortgage diversion facility

The KiwiSaver Regulations 2006 have been amended to
ensure that:

o they extend to CSFs in respect of the mortgage
diversion facility; and

. include within the eligibility for the first home
ownership withdrawal second-chance buyers that
have a determination from Housing New Zealand
that they are in the same financial situation as first
home buyers.

KiwiSaver-related changes to the Holidays Act
2003

The Holidays Act 2003 has been amended to explicitly
exclude employer contributions to a superannuation
scheme from the definition of “gross earnings”, “relevant
daily pay” and “ordinary weekly pay”. These amendments

are treated as coming into force on 17 May 2007.

MORTGAGE DIVERSION REGULATIONS
— QUESTIONS WE'VE BEEN ASKED

This section of the TIB sets out answers to some
questions we’ve received on the mortgage diversion
regulations applying to KiwiSaver which may be of
general interest to readers.

All references are to the KiwiSaver Regulations 2006
unless otherwise stated.

Q: Inrelation to regulation 23(1)(b) “secures
obligations in respect of the mortgagor’s principal
residence”, it is not clear what the intention of this
regulation is. It is not clear whether this regulation
covers mortgages that secure obligations in respect
of the mortgagor’s principal residence, or whether
these words extend to mortgages that secure
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obligations in respect of the mortgagor’s principal
residence and other obligations. As an example,
would a mortgage that secures obligations in
respect of the mortgagor’s principal residence and

a car fall within the regulation? Also, it is not clear
from the wording of Regulations 23(1)(c) and 23(2)
if revolving credit facilities and contracts payable in
instalments are both excluded from participation in
the facility.

Regulation 23(1)(b) “secures obligations in respect
of the mortgagor’s principal residence” includes
mortgages that secure obligations in respect of
the mortgagor’s principal residence and other
obligations.

“All obligations” mortgages to secure residential
lending are almost universal across the banking
sector. These types of mortgages allow banks to
allocate consumer debts to increase home loan debt
in times of default. Due to the prevalence of these
security instruments, it was not considered possible
to exclude these mortgages while at the same

time maintaining a widely accessible KiwiSaver
mortgage diversion scheme.

It was recognised that it is difficult for banks to
determine with any precision whether a loan given
by a bank is being used principally to fund the
purchase of a home. While the regulations could
impose such a requirement, it is unlikely that banks
could police such a provision without incurring
substantial costs.

Regulation 23 provides the types of mortgages that
qualify for participation in the facility. A mortgage
qualifies if it is a mortgage over the mortgagor’s
principal residence, secures obligations in respect
of the mortgagor’s principal residence, and is not a
mortgage that secures obligations under a revolving
credit contract. This means that where a mortgage
secures both a revolving credit facility, a home
loan, and other obligations, the entire mortgage

is excluded from mortgage diversion by virtue of
the revolving credit contract. A revolving credit
contract is defined under Regulation 23(2).

Fixed-rate loan contracts are not excluded from
mortgage diversion, by virtue of the wording in
Regulation 23(2)(b) “does not include a contract
that provides for a known or determinable amount
of credit by instalments if known or determinable
amounts”.

It is not clear who mortgage diversion applies to or
who the mortgagor and borrower must be.

For the purposes of understanding mortgage
diversion, the principles of mortgage diversion in
section 229 of the KiwiSaver Act 2006 and the
regulations need to be read together. The principles
in the KiwiSaver Act provide that the facility is
available to a person at any time after 12 months
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have expired since the earlier of: the date the
Commissioner received the first contribution for
that member, or the date that a provider received
the first contribution for that person’s membership
of a KiwiSaver scheme. Mortgage diversion can
only apply to mortgagors who are KiwiSaver
members.

What is the meaning of “principal residence”

and how does mortgage diversion work when the
mortgagor consists of two people and only one of
them lives in the relevant residence?

Mortgage diversion is available in relation to

a mortgage over the person’s (the KiwiSaver
member’s) principal residence. Therefore, a
member of a scheme can only divert money to

pay the mortgage on a property if the member

is the mortgagor and the mortgage is over the
member’s principal residence. Therefore, mortgage
diversion will not be available to a person who has
a mortgage over a residence, but who does not live
in that residence. If there is a mortgage in joint
names and only one of the mortgagors lives in the
residence, the person living in the residence can
participate (provided they are a KiwiSaver member
and meet the other requirements of mortgage
diversion — for example, 12 months have expired
since the first contribution was received in respect
of their membership (by either the Commissioner
or their scheme)). In other words, not all parties
to the mortgage must have that property as their
principal residence (or participate in mortgage
diversion) — only the KiwiSaver member applying
for mortgage diversion.

The regulations should be clarified regarding the
part of the mortgage that the diverted payments
must be applied to. Can the facility be used to
make up the minimum mortgage payment? Can
diverted funds be credited into the loan funding
account?

The regulations are silent on this matter, to allow
industry the flexibility to develop new products
that allow for the amount diverted in the minimum
payment. Industry feedback during consultation
was that it would not be feasible for amounts
diverted under a mortgage diversion facility to
form part of the minimum mortgage repayment
amount. Doing so would introduce risks, due to
the involvement of a third party (Inland Revenue)
in terms of timing issues, the potential for amounts
to vary, and monitoring and enforcing mortgage
payments. It is therefore recognised that it is
likely that any payment received by banks will

be additional amounts over and above existing
repayment obligations. Banks should ensure that
any money diverted under mortgage diversion
facility cannot be redrawn by the mortgagor before
being applied to the loan.



Q: Can a KiwiSaver member avail themselves of the
mortgage diversion facility when a family trust or
other party is the only mortgagor of the relevant

mortgage?

A:  Because the KiwiSaver Regulations require a
member participating in mortgage diversion to be a
mortgagor (although not necessarily the only one),
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the answer is no. Read cumulatively, Regulations
24 to 27 show this requirement exists. The terms of
Regulations 24, 26 and 27 show that the mortgagee

involved in the facility must be the member’s

KiwiSaver application date(s)

The following table summaries the principal application dates relating to KiwiSaver.

mortgagee. Regulation 25 meanwhile requires
certain actions from mortgagees who have agreed to
participate in the facility in respect of a mortgagor.

Act

Title of section and section reference

Application date

KiwiSaver-related
amendments to the
Income Tax Act
2004

» Exclusion of permitted withdrawals from KiwiSaver schemes and CSFs,

new section CS 10B.

* Amendments to the member tax credit rules, section KJ 2(a).

Tax credit amount, section KJ 3.

» Payment, section KJ 4.

Rules, section KJ 5.

* New or amended definitions of “complying fund rules” (paragraph
b), “creditable membership” and “member credit contributions” in
section OB 1.

These amendments
are treated as coming
into force on 1 July
2007.

KiwiSaver-related
amendments to the
Income Tax Act
2004

Contributions to employee’s superannuation schemes, new
section DC 6(1B).

* Amendments to the member tax credit rules, sections KJ 6 to KJ 12.

Omission of the definition of “salary or wages” in section NE 3(6).

9

* New or amended definitions of “complying fund rules”, “compulsory
employer contribution”, “employee’s superannuation accumulation”,
“employer contribution”, “PAYE period” and “salary or wages” in

section OB 1.

These amendments
are treated as coming
into force on 1 July
2008.

KiwiSaver-related
amendments to the
Income Tax Act
2004

Repeal of paragraph (a)(ib) in the definition of “superannuation scheme”
in section OB 1.

This amendment is
treated as coming
into force on the
date of assent — 19
December 2007.

KiwiSaver-related
amendments to the
Tax Administration
Act 1994

Tax credit relating to KiwiSaver and CSF members: member credit form,
section 68C.

This amendment is
treated as coming
into force on 1 July
2007.

KiwiSaver-related
amendments to the
Tax Administration
Act 1994

* Interpretation: the definition of “tax” amended in section 3(1).
 Construction of certain provisions, new section 4A(3)(bc).
» Keeping of business records, section 22 (2)(1).

* Tax credit relating to KiwiSaver and CSF members: member credit
form, section 68C (4).

* Persons excluded, new section 120B(bb).

* Deduction of tax from payments due to defaulters, new subsections (h)
and (i) in section 157(10).

These amendments
come into force on
1 April 2008.
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Act

Title of section and section reference

Application date

KiwiSaver-related
amendments to the
Tax Administration
Act 1994

Interpretation: the definition of “civil penalty” amended in
section 3(1).

Consequential amendments to the Tax Administration Act 1994
as a result of the repeal of section 216:

— challenging civil penalties, section 138L(2)(ab)

— knowledge offences, section 143A(5)(g)

— remission for reasonable cause, section 183A(1)(h)

— emission in circumstances of qualifying event,
section 183ABA(3A)

— remission consistent with collection of highest net revenue
over time, section183D(1)(bc).

These amendments
come into force on
1 April 2009.

Amendments to
the KiwiSaver Act
2006

Meaning of provider, section 5(1).

New or amended definitions of “employer”, paragraph (b) in the
definition of “independent trustee” and “private domestic worker” in
section 4(1).

Opt-out:
— how to opt out, section 17

— extension of opt-out period, section 18.
PAYE intermediaries, new section 23A.

Eligibility of employers who have schemes established under master
trusts, new subsection (¢) in section 28.

How to opt in, new subsection (5) in section 34.
Commissioner must supply information pack, section 40.
Effect of employer choice of KiwiSaver scheme, section 48(1) and (2).

Commissioner provisionally allocates certain people to default
KiwiSaver schemes and sends investment statement, sections 50(1)
and (3).

Completion of allocation to default KiwiSaver scheme if person does not
choose KiwiSaver scheme, sections 51(4)(a) and 51(5).

Involuntary transfer, section 57(3).

Initial and confirmed back-dated validation of invalid membership, new
subpart 4 of Part 2 (section 59A to D).

When subpart 1 of Part 3 does not apply, section 62(c).

How subpart 1 of Part 3 applies to private domestic workers,
section 63A.

Deductions entered in and paid out of holding account, section 73(3).

Initial contributions stay in holding account for 3 months, sections 75(1)
and (3).

Small amounts of contributions may be held until big enough to be on-
paid, section 77(3).

Refund by Commissioner of amounts paid in excess of required amount
of deduction or if employee opts out, section 80(1).

How subpart 3 of Part 3 applies to private domestic workers, new
section 92A.

These amendments
are treated as coming
into force on 1 July
2007.
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Act

Title of section and section reference

Application date

Short payments if not enough employer contribution remitted to cover
all employees, section 99(2).

Terms relating to members’ tax credits implied into trust deed,
section 28A.

Terms relating to back-dated validation implied into trust deed,
section 128B.

Duty of Commissioner under section 50 modified in certain cases in
which section 210 applies, sections 211(1)(b) and (2).

* Penalty for employer who fails to provide information,

section 215(2)(a).

Consent to electronic transactions, new subsection (2) in section 219.
Refunds made by direct credit to bank account, section 221.

Crown contribution, section 226.

Schedule 1, clause 14(2) of the KiwiSaver Scheme Rules.

Amendments to
the KiwiSaver Act
2006

Effect of registration of KiwiSaver scheme under section 150,
section 153(d).

This amendment is
treated as coming
into force on

1 October 2007.

Amendments to
the KiwiSaver Act
2006

New or amended definitions of “deduction rate”, “defined benefit

CLINT3 CEINT3 LEINT

scheme member”, “employer”, “employer contribution”, “employer’s
superannuation contribution”, “KiwiSaver scheme”, “PAYE period”,
“private domestic worker” and paragraphs (a) and (b) in the amended
definition of “salary or wages” in section 4.

New section 4(2).

Application, section 6.

Outline, new section 8(6).

Temporary employment, section 12.
How to opt out, section 17(6).

PAYE intermediaries, new section 23A.
How to opt in, section 34(5).

Obligation to make deductions:
— general rule, section 66

— transitional rule, section 66A.

Deductions treated as received on 15th of month for interest purposes,
section 85.

Employer contributions paid via Commissioner, section 93.

Short payments:

— by employers if not enough money remitted to Commissioner to
cover all of employees’ deductions and employer contributions, new
subsection (3)(e) in section 98

— quantifying short payments for the purposes of Income Tax Act 2007
and Tax Administration Act 1994, new section 98 A

— if not enough employer contribution remitted to cover all employees,
section 99.

These amendments
come into force on
1 April 2008.
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Act

Title of section and section reference

Application date

Compulsory employer contributions to KiwiSaver schemes and CSFs,
new subpart 3A of Part 3: sections 101A to 101 H.

Restrictions on transactions, new section 117A.
Requirement for annual report, sections 123(4).
Terms relating to lump sum payments by CSFs, new section 128C.

Terms relating to compulsory employer contributions implied into trust
deed, section 128D.

Effect of registration of KiwiSaver scheme under section 150,
section 153(d).» Purpose of register, section 158(a).

Additional contents of register, section 161.

Government Actuary may refuse access to or suspend operation of
register, or omit or remove, or restrict public access to, information and
documents in register, section 162(2).

Amendments to register, section 163.

Powers of Government Actuary in event of scheme operating in
contravention of this Act, section 169(3).

Objections and appeals against decisions of Government Actuary,
section 186(5).

Duty to give notice to Government Actuary about fee increases, new
section 189B.

Powers of High Court in relation to unreasonable fees, section 189C.

Investment statements must contain responsible investment statement,
section 205A.

Penalty for employer to fail to make deductions or to incorrectly make

deductions, the heading to sections 216, 216(1)(c), 216(2)(a) and 216(4).

Clauses 8(8) and 14(2) of Schedule 1 of the KiwiSaver schemes rules
and new Schedule 4 of the KiwiSaver scheme rules.

Amendments to
the KiwiSaver Act
2006

Interest on money in holding account, new section 84(3).

Failure to pay Government Actuary’s duties, section 1011 and
Commissioner, section 101J.

Recovered amounts, section 101K.
Application of sections 215 and 216, section 214.
Penalty for employer to fail to provide information, section 15(4).

Section 216 is repealed.

These amendments
are treated as coming
into force on 1 April
2009.

Amendments to
the KiwiSaver Act
2006

Amendments to paragraph (a) in the definition of “independent trustee”,
section 4(1).

Who automatic enrolment rules apply to, section 10.
Meaning of new employment, section 11.

Effect of opting in by employees, section 36.

Employer may choose scheme for employees, section 46.

Notification of transfers and requirement to transfer funds and
information, section 56(3)(c)(iv).

Refund by provider of amounts paid in excess of required amount of
contribution, section 81(1).

These amendments
come into force

on date of assent

— 19 December 2007.
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Act

Title of section and section reference

Application date

* Interest on money in holding account, section 84(2).

« Interest rate, section 86.

» Refunds of employer contribution by provider, section 101.

* Who may apply for contributions holiday, section 102(b)(iii).
* Refund of initial contributions, sections 113(5) and (6).

* Further modifications to application of sections 8 to 11 of
Superannuation Schemes Act 1989, section 121(3)(a).

* Requirement for annual report, amended sections 123(5)(a), 125(5)(e)
and 123(6).

» Requirement for annual personalised statement of contributions and
accumulations for members, section 125A.

* Amendment of trust deed governing KiwiSaver scheme, section 29.
* Duty to notify changes to Government Actuary, section 164(2).

* Factual description of, or transmission of information about KiwiSaver
scheme, not investment advice, section 206.

¢ Certain sections of Securities Act 1978 modified in relation to
KiwiSaver scheme, section 210(2)(b)(ii).

* Penalty for employer to fail to:
— provide information, section 215(3)

— make deductions or to incorrectly make deductions,
section 216(3).

« Fee subsidies, section 225(2).
» Crown contribution, section 226(1C) and 226(2B).
* Regulations relating to mortgage diversion facility, section 229.

» Regulations relating to compulsory employer contributions,
section 230A.

* Protection from non-compliance: Taxation (KiwiSaver) Act 2007,
section 234; and

* Schedule 1 of the KiwiSaver scheme rules, clauses 2(2) to (5), 4(3),
12(2), 12(3)(a) and 13(1).

KiwiSaver-related
amendments to the
Superannuation

Schemes Act 1989

» CSFs, section 34(2).

This amendment is
treated as coming
into force on 1 April
2007.

KiwiSaver-related
amendments to the
Superannuation

Schemes Act 1989

 Dealing with applications for CSFs, section 35.

This amendment is
treated as coming
into force on 1 July
2007.

KiwiSaver-related
amendments to the
Superannuation

Schemes Act 1989

* The duty to notify changes about CSFs to Government Actuary, new
section 37.

* Form of notice under section 37, new section 38.

* Duty to give notice to Government Actuary about fee increases, new
section 39.

» Powers of High Court in relation to unreasonable fees, new section 40.

This amendment
comes into force on
1 April 2008.
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Act

Title of section and section reference

Application date

KiwiSaver-related
amendments to the
Superannuation

Schemes Act 1989

» Matters to be specified in annual report, Schedule 2, new clause 1(0)(iv).

This amendment
comes into force on
1 April 2009.

KiwiSaver-related
amendments to the
Superannuation

Schemes Act 1989

* Interpretation, new definition of “participation agreement”, section 2(1).

* When Government Actuary may approve transfers without consent of
members and beneficiaries, section 9BAA.

Implied term as to reduction of scheme insurance upon transfer out of
CSF, section 9D.

These amendments
come into force on
the date of assent

— 19 December 2007.

* CSFs, new section 34(3).

Transitional provision relating to lodging of participation agreements,
section 41.

Matters to be specified in annual report, Schedule 2, new clause 1(0).

KiwiSaver
Regulations 2006

* Purpose of annual return regulations, new Regulation 6.

Regulation 7 is repealed.

Fee subsidy, Regulation 20(4).
» Mortgage diversion facility, Regulation 21.

* What scheme provider must do to participate in mortgage diversion
facility, Regulation 27.

Qualifying person, Regulation 30.

* Notice, Regulation 31.

These amendments
come into force on
the date of assent

— 19 December 2007.

KiwiSaver-related
amendments to the
Holidays Act 2003

* Meaning of ordinary weekly pay, section 8(1)(c)(Vv).

* Meaning of relevant daily pay, section 9(1)(c).

Meaning of gross earnings, section 14(c)(iii). These amendments are
treated as coming into force on 17 May 2007.

These amendments
are treated as coming
into force on 17 May
2007.

KiwiSaver-related
amendments to
Income Tax Act
2007

Exclusion of permitted withdrawals from KiwiSaver schemes and CSFs,
section CS 10B.

Contributions to employees’ superannuation schemes, section DC 7.

Tax credits for superannuation contributions, section MK 1.

* New cross-heading “Tax credits for fund providers”, inserted before
section MK 2.

Eligibility requirements, section MK 2.
» Payment of tax credits, section MK 3.
* Amount of tax credit, section MK 4.

* Credit given by fund providers, section MK 6.

Treatment of tax credits on permanent emigration, section MK 8(2)(a).

Tax credits for employers, sections MK 9 to MK 16.
 Salary or wages, sections RD 5(1)(c)(iv) and RD 5(1)(d).

» Complying fund rules, section RD 66.

These amendments
come into force on
1 April 2008.
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Act Title of section and section reference

Application date

CEINT3

9 <

¢ New Schedule 28 inserted.

* New or amended definitions of “compulsory employer contribution”,
“creditable membership”, “employee’s superannuation accumulation”,
“employer contribution”, “member credit contributions” and
“superannuation scheme” in section YA 1.

KiwiSaver-related | ¢ Schedule 49.
amendments to
Income Tax Act
2007

This amendment is
treated as coming
into force on 1
November 2007.

RESEARCH AND DEVELOPMENT

RESEARCH AND DEVELOPMENT TAX CREDITS

Sections LA 6(1)(db), LH 1 to LH 17, OB 4(3)(eb),

OB 7C, OK 2(3)(ch), OK 4B, OP 5(2)(bb), OP 7(3)(fb),
OP11B,YA1,YB2toYB4,YB7,YB9toYB 11,

YB 13 to YB 18, YB 20(2)(ob) and Schedule 21 of the
Income Tax Act 2007; sections 3(1), 22(2) and (7),
33A(2), 43A(2), 68D and 68E, 91AAP, 91C(4), 108(1B),
108B(3)(d), 113(1), 113D, 141(7C) and (7D) of the Tax
Administration Act 1994

New tax rules have been introduced, which provide

a tax credit for New Zealand businesses that perform
R&D on their own behalf, or that commission others to
perform R&D for them, provided the R&D is performed
predominantly in New Zealand. The definition of R&D is
in line with comparable jurisdictions where it has proved
to be sustainable. The new tax credit applies not just to
“white-coat” research, but to the development of new or
improved products or processes in a variety of industries.

R&D expenditure that is eligible for the credit includes
the cost of employee remuneration, training and travel

of employees conducting R&D, depreciation of tangible
property, consumables, certain overheads and payments to
entities conducting R&D on behalf of the claimant.

The credit applies at the rate of 15 percent of eligible
expenditure in a year, and is claimed in the annual
income tax return, offsetting the tax liability of the
claimant. Surplus credits are refundable. This means that
businesses that have a tax loss or have only tax-exempt
income receive the credits in cash.

Background

The government first raised the option of introducing an
R&D tax credit in the Business Tax Review discussion
document, released in July 2006. This was followed

by an issues paper in November 2006 which proposed
general eligibility criteria, a definition of R&D and a
list of eligible expenditure. The government announced
the introduction of the credit as part of the Business Tax
Reform package in Budget 2007.

R&D tax incentives are common overseas with a body of
international evidence suggesting that tax incentives are
effective at encouraging business R&D. The rationale

for them is that there is under-investment by businesses

in R&D because the investing firm does not capture all

of the benefits of the investment. There are likely to be
spill-over benefits to New Zealand when businesses invest
in R&D and providing an R&D tax credit will encourage
firms to invest more in R&D.

Key features

Eligibility for the credit (sections LH 1 to LH 3
and LH 7 of the Income Tax Act 2007)

To be eligible, a claimant must be in business in New
Zealand. Non-residents must be in business in New
Zealand through a fixed establishment in New Zealand.
The expenditure for which a claim is made must relate to
that business or an intended business of the claimant. An
exception to the requirement to be in business exists for
industry research co-operatives which have special rules.

Crown Research Institutes, tertiary institutions, District
Health Boards, their associates, and entities under the
control of any combination of them, are not eligible for
the credit. R&D performed by a business in partnership
with these entities is also ineligible.

Claimants must bear the financial risk associated with the
R&D project, have control over the work and effectively
own the project results. When R&D is outsourced, this
distinguishes the person who commissions the R&D (who
is eligible for the credit) from the person who merely
performs the R&D on behalf of someone else. The
performer is not eligible for the credit — the incentive

is provided to the party making the R&D investment
decisions.

The claimant must also spend at least $20,000 of
eligible expenditure in the year a claim is made unless
the R&D services are purchased from an unassociated
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listed research provider. These are entities that perform
research for others on a commercial basis.

The business must conduct R&D activities as these

are defined in section LH 7. They must be systematic,
investigative and experimental activities that either seek
to advance science or technology through the resolution
of scientific or technological uncertainty or that involve
an appreciable element of novelty. In either case, the
activities must be directed at acquiring new knowledge or
creating new or improved products or processes. These
are “SIE” (systematic, investigative and experimental)
R&D activities. Certain activities are excluded, as they
are in other jurisdictions, generally to delineate more
clearly the boundary between innovative and routine
activity.

Activities that support SIE activities, but that are not
systematic, investigative and experimental in themselves,
are eligible if they are wholly or mainly for the purpose
of the SIE activities and are required for, and integral to,
them.

Rate of credit (section LH 4)

The credit applies at the rate of 15 percent of eligible
expenditure.

Eligible expenditure (sections LH 3(1)(e), LH 5,
LH 6, LH 8, Schedule 21)

Expenditure is eligible only if it is of a type listed

in Schedule 21, Part A and not listed in Part B. The
expenditure must also generally be deductible in the year
it is incurred, although there are exceptions from this
requirement for certain expenditure.

Eligible expenditure includes the cost of employee
remuneration, training and travel, depreciation of tangible
assets used in conducting R&D, certain overhead costs,
consumables and payments to third parties for R&D
performed on behalf of the claimant.

Ineligible expenditure is listed in Schedule 21, Part

B. The main items are interest, loss on sale or write-

off of depreciable property, the cost of acquiring core
technology (technology used as a basis for further R&D),
expenditure funded from a government grant or the
required co-funding, expenditure on intangible assets and
professional fees in determining eligibility.

Expenditure on R&D done overseas is not eligible unless
it is part of a project based in New Zealand. The amount
of overseas eligible expenditure available for the tax
credit is limited to 10 percent of the eligible expenditure
incurred on the project in New Zealand.

Cap on internal software development (sec-
tions LH 9 to LH 13, LH 17)

There is a cap of $3 million on eligible expenditure when
the R&D activity is “internal software development”.
Internal software development includes the development
of software without the main purpose of sale to non-
associates, as well as the development of software which

is used in administration of the claimant’s business or to
provide its customers with services other than the use of
its computer technology or software. The cap applies
whether the activity is a SIE activity or a support activity.
The level of the cap can be increased by the Minister of
Finance when it is in the national interest. Claimants
under common control that undertake internal software
development will be required to calculate their expenditure
as a group and to allocate the cap between members.

Administrative procedures (sections OB
4(3)(eb), OB 7C, OK 2(3)(ch), OK 4B, OP 5(2)(bb),
OP 7(3)(fb), OP 11B of the Income Tax Act 2007;
sections 3(1), 22(2) and (7), 33A(2), 43A(2), 68D
and 68E, 91AAP, 91C(4), 108(1B), 108B(3)(d),
113(1), 113D, 141(7C) and (7D) of the Tax
Administration Act 1994)

Businesses will claim the tax credit in an income tax
return. They will work out their liability for tax in the
normal way, and then subtract the amount of the credit.
When the amount of the credit exceeds the tax liability,
the balance is used to reduce other tax liabilities, or is
refundable in cash.

The credit will reduce residual income tax, which will
reduce provisional tax liability, allowing businesses that
pay provisional tax to receive the benefit of the credit
closer to the time they incur R&D expenditure. This
reduction will be immediate for people who estimate
provisional tax, but delayed for people who use the
“uplift” method for calculating provisional tax.

Companies and Maori authorities will receive a credit in
their imputation credit accounts for an income tax liability
that is satisfied by way of the credit.

To be eligible for the credit, a business must provide — in
addition to the income tax return — a detailed statement
of R&D activities and expenditure. This is collected for
administrative and evaluation purposes.

From a date to be appointed by the Governor-General
by Order in Council (but no later than 1 April 2010),

a potential claimant will be able to apply to the
Commissioner to determine whether an activity is R&D,
whether a person is eligible for the credit, and whether
expenditure is eligible for the credit. Binding rulings are
not available on these matters.

There are a number of other minor and consequential
amendments to the Tax Administration Act 1994 relating
to the new tax credit.

Application date
The credit will apply from the 2008—09 income year.

Detailed analysis

Unless otherwise indicated, examples assume a standard
income year and section references are to the Income Tax
Act 2007.









































































































































































































































































































