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Disclaimer

The following guidance sets out the Commissioner’s considered views on the application of Foreign
Account Tax Compliance Act (FATCA) in New Zealand. This guidance is not binding on the Commissioner
and should not be used as a substitute for legal, business, accounting, tax or other professional advice.
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Objective of the Foreign Account Tax Compliance Act (FATCA)

The purpose of FATCA is, at a high level, to reduce and combat tax evasion by U.S.
citizens/residents/entities,' by requiring foreign financial institutions (FFls) to identify and annually
report to the United States IRS prescribed information for financial accounts they maintain that
are held/controlled by such U.S. persons. As set out below, New Zealand Financial Institutions
(NZFIs) report this information for their financial accounts to Inland Revenue pursuant to the
FATCA Intergovernmental Agreement. We will then exchange this information with the United
States.

Where an FFI fails to comply with its FATCA obligations, a 30% withholding is imposed by the U.S.
on certain U.S. sourced payments made to that non- complying FFI.

FATCA Intergovernmental Agreement

On 12 June 2014 the Intergovernmental Agreement (IGA) between the U.S. and New Zealand to
improve international tax compliance and to implement FATCA was signed. The obligations for
NZFIs under the IGA have been incorporated into part IIB of the Tax Administration Act 1994
(TAA).2 A fundamental aspect of the IGA is that NZFls with FATCA obligations® will need to carry
out the steps set out below:

Step One: Register with the IRS.

Register

Step Two: Carry out due diligence on their financial accounts to identify U.S.

Due diligence Reportable Accounts and collect prescribed information for such
accounts.

These U.S. Reportable Accounts are accounts held by Specified U.S.
Persons (U.S. citizens/residents/entities that are not excluded from the
definition of Specified U.S. Persons) or held by passive non-financial
foreign entities (passive NFFEs) that have controlling persons that are
Specified U.S. Persons.

Step Three: Annually report to Inland Revenue prescribed financial and identify
Report information about such U.S. Reportable accounts.

NZFls were also required in the 2015 (period ended 31 March 2016) and
2016 (period ended 31 March 2017) periods to report to Inland Revenue
accounts held by non-participating financial institutions. However, given
that there is no corresponding requirement for subsequent periods, this
guidance will not expand on this reporting requirement in detail.

NZFls are also required to comply where applicable with the obligations set out in Article 4(1)(d)
and (e) of the IGA in relation to U.S. Sourced withholdable payments to any non-participating
financial institution.

Inland Revenue will in turn, annually exchange the reported information with the US. IRS. New
Zealand is a Model 1 IGA Jurisdiction.

Under FATCA law and the associated U.S. Treasury Regulations, NZFls are liable for complying with
the U.S. requirements. If a NZFI does not comply with their FATCA obligations and is a non-

" The refences in this guidance to US. citizens/residents/entities should be read as applying to those U.S. Persons that are Specified
U.S. Persons (as set out in the FATCA IGA) unless the context requires otherwise,

2 See ss 185F-185M of the TAA.

3 As explained below, this generally applies to those NZFls that are Reporting NZFIs.

“ The persons and entities connected to the account (for example, account holders and controlling persons) also have obligations
under s 185P of the TAA to provide the required information to the Reporting NZFI.

n
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participating financial institution, the U.S. FATCA law and associated regulations require U.S.
withholding agents to impose 30% withholding on the NZFI's U.S. source income. This
requirement to withhold 30% also extends to certain Reporting NZFIs that make U.S. Source
Withholdable Payments to any non-participating financial institution (see Article 4(1)(d) of the
IGA). This is explained in more detail below.

Structure of FATCA guidance

This FATCA guidance is arranged in the following order:

9 Part 1: FATCA - registration requirements
1 Part 2: FATCA - due diligence requirements
1 Part 3: FATCA - reporting requirements

This guidance is intended to provide a high-level summary of the FATCA obligations of NZFls. The
reader should refer to the FATCA IGA and where applicable the relevant U.S. Treasury Regulation
for further detail.

[If a NZFl is familiar with their FATCA registration requirements and is seeking to understand their
FATCA due diligence and reporting obligations they should go to [5.1] of this guidance further
below.]

Part 1: FATCA - registration requirements

Summary

Reporting NZFls are required to register with the IRS, carry out FATCA due diligence to identify
U.S. Reportable Accounts and collect prescribed information about such accounts,® and report
annually to Inland Revenue prescribed financial and identify information about such accounts.

Non-reporting NZFls generally do not have such FATCA registration, due diligence, and reporting
obligations. However, as explained in detail below, New Zealand sponsored investment entities
and sponsored controlled foreign corporations, and NZFls with a local client base are types of
Non-reporting NZFIs that can, depending on the circumstances, be required to register with the
IRS, and carry out FATCA due diligence and reporting. Non-Reporting NZFls that are Registered
Deemed Compliant FFls as defined in the U.S. Treasury Regulations also need to register with the
IRS.

Reporting NZFI

A Reporting New Zealand Financial Institution is a New Zealand Financial Institution that is not a
Non-Reporting New Zealand Financial Institution (see below). Reporting NZFls will need to
register with the IRS for FATCA and comply with their FATCA due diligence and reporting
requirements under the IGA.

There are two key definitions that feed into the definition of Reporting NZFI - New Zealand
Financial Institution, and Financial Institution.

> NZFls are also required to comply (where applicable) with the obligations set out in Article 4(1)(d) and (e) of the IGA in relation
to U.S. Sourced withholdable payments to any non-participating financial institution.

P



4.5

4.6

47

48

49

4.10
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New Zealand Financial Institution

The term New Zealand Financial Institution is defined in the Article 1(1)(l) of the IGA to mean any
financial institution resident in New Zealand excluding any branches located outside

New Zealand, and any branch of a financial institution not resident in New Zealand, if the branch
is located in New Zealand.

Example

Bank Ltd is incorporated in New Zealand and carries on a banking business, which includes
deposit taking and on-lending. Bank Ltd conducts the same business through a branch in Partner
Jurisdiction 1 and operates through a subsidiary (not resident in New Zealand) in Partner
Jurisdiction 2. Bank Ltd is a Reporting NZFI and will be required to report to Inland Revenue on
its US. Reportable Accounts. It will not be required to report to New Zealand on such accounts
held by its branch or subsidiary in Partner Jurisdictions 1 and 2 respectively. The branch and

subsidiary will report to the tax authorities of the relevant Partner Jurisdictions.

Financial Institution

A financial institution is, in turn, defined in Article 1(1)(g) of the IGA to mean a custodial
institution, a depository institution, an investment entity, or a specified insurance company.

Each of the above types of financial institutions has within their respective definitions in the IGA a
reference to the term “entity.” That expression is in turn, defined in Article 1(1)(gg) of the IGA as
meaning a legal person or a legal arrangement such as a trust. An entity for the purposes of FATCA
covers any legal arrangement, whether or not a separate legal entity is created. It therefore covers
e.g. companies, joint ventures, partnerships, limited partnerships, and trusts including unit trusts
and discretionary trusts. As will be explained in more detail below, whether such entities are
financial institutions and, if so, the type of financial institution that they are, will turn on the
nature of the activities that they undertake. An entity can also be a financial institution under the
IGA where it is managed by an investment entity even if it is not otherwise a financial institution
on the basis of the activities that it undertakes.

Another key aspect of each of these types of financial institutions is that the entity is undertaking
a business (or, in the case of an investment entity, is managed by an entity that conducts such a
business). This qualification is likely to exclude entities that have engaged in transactions on an
isolated or irregular basis. In short, they will not satisfy the financial institution definition and will
not need to register with the IRS under FATCA and will have no reporting obligations under the
IGA.

Custodial Institution

A custodial institution is defined in Article 1(1)(h) of the IGA as meaning any entity that holds, as
a substantial portion of its business, financial assets for the account of others.

Custodial activities are a substantial portion of an institution’s business if the gross income
attributable to the holding of financial assets and related financial services equals or exceeds 20%
of the entity's gross income during the shorter of the entity's last three accounting periods, or the
period during which the entity has been in existence.

There is a special rule for start-up entities that would not otherwise meet the 20% threshold. An
entity will be treated as a custodial institution where it is expected to meet the 20% gross income
threshold based on anticipated functions, assets and employees.
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Custodial institutions would include, for instance, nominee entities, trust companies, that hold, as
a substantial portion of their businesses, financial assets for the account of others and meet the
threshold test outlined above.

Example

A company carries on a business pursuant to which it holds the legal title to various debt and
equity instruments (financial assets) as custodian on bare trust for a unit trust (and performs
various related financial services for the unit trust). The company has been in existence for five
years. 80% of the company's gross income in the preceding 3 years was attributable to the holding
of these financial assets and related financial services. The company is a custodial institution, and,
therefore, a financial institution.

Depository Institution

A depository institution is defined in Article 1(1)(i) of the IGA as meaning any entity that accepts
deposits in the ordinary course of a banking or similar business.

An entity is considered to be engaged in a banking or similar business if, in the ordinary course of
its business with customers, the entity accepts deposits or other similar investments of funds and
regularly engages in one or more of the following activities:

(i) Makes personal, mortgage, industrial, or other loans or provides other extensions
of credit.
(i) Purchases, sells, discounts, or negotiates accounts receivable, instalment

obligations, notes, drafts, checks, bills of exchange, acceptances, or other
evidence of indebtedness;

(iii) Issues letters of credit and negotiates drafts drawn thereunder.
(iv) Provides trust or fiduciary services.
(v) Finances foreign exchange transactions; or enters into, purchases, or disposes of

finance leases or leased assets.

An entity which accepts deposits from persons as collateral or security pursuant to a lease, loan, or
similar financing arrangement is not a depository institution.

In New Zealand, a depository institution which accept deposits as part of its ordinary banking or
similar business will include a registered bank under the Reserve Bank Act 1989 undertaking such
activity, non-bank deposit takers supervised by the Reserve Bank e.g. credit unions and mutual
building societies, and treasury centres.

Investment Entity

An investment entity is defined in Article 1(1)(j) of the IGA as meaning any entity that conducts
as a business (or is managed by an entity that conducts such a business) one or more of the
following activities or operations for or on behalf of a customer:

(i) trading in money market instruments (cheques, bills, certificates of deposit,
derivatives, etc.); foreign exchange; exchange, interest rate and index instruments;
transferable securities; or commodity futures trading,.

(ii) individual and collective portfolio management; or

(iii) otherwise investing, administering, or managing funds or money on behalf of
other persons.

This definition should be interpreted in a manner consistent with similar language in the definition
of financial institution in the Financial Action Task Force Recommendations.
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This definition would include (but is not limited to):

Collective investment vehicles | Pooled funds managed in certain unit trusts (collective
portfolio management), private equity funds and hedge
funds. This would include managed investment schemes as
defined in the Financial Markets Conduct Act 2013.

DIMS providers Entities that carry on a business that include the provision of
discretionary investment management services (DIMS
services) for customers. However, as explained below, such
entities may, depending on the circumstances, be non-

reporting NZFls.
Businesses that invest, Entities that carry on a business of facilitating transactions
administer, or manage funds for other persons and, in the process of doing so, engage in
or money on behalf of other portfolio management or otherwise invest, administer, or
persons manage funds or money on behalf of other persons.

A number of trusts will also be managed investment entity
NZFIs through being managed by an in-business investment
entity.

Example

A unit trust carries on a business pursuant to which it receives funds from investors and invests
those funds. The unit trust issues units to the investors in consideration for this investment. The
unit trust makes periodic payments of income to the unit holders. The unit trust is an

investment entity, and, therefore, a financial institution.

Specified Insurance Company

A specified insurance company is defined in Article 1(1)(k) of the IGA as meaning any entity that
is an insurance company (or the holding company of an insurance company) that issues, or is
obligated to make payments with respect to, a Cash Value Insurance Contract or an Annuity
Contract.

The term cash value is, in turn, defined in Article 1(1)(z) of the IGA as meaning the greater of:

(i) the amount that the policyholder is entitled to receive upon surrender or
termination of the contract (determined without reduction for any surrender
charge or policy loan), and

(ii) the amount the policyholder can borrow under or with regard to the contract.

However, the term Cash Value does not include an amount payable under an Insurance Contract
as:

(i) a personal injury or sickness benefit or other benefit providing indemnification of
an economic loss incurred upon the occurrence of the event insured against.
(ii) a refund to the policyholder of a previously paid premium under an Insurance

Contract (other than under a life insurance contract) due to policy cancellation
or termination, decrease in risk exposure during the ive period of the Insurance
Contract, or arising from a redetermination of the premium due to correction of
posting or other similar error; or

(iii) a policy holder dividend based upon the underwriting experience of the contract
or group involved.
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The term insurance contract is defined in Article 1(1)(w) as meaning a contract {(other than an
Annuity Contract) under which the issuer agrees to pay an amount upon the occurrence of a
specified contingency involving mortality, morbidity, accident, liability, or property risk.

The term Cash Value Insurance Contract is defined in Article 1(1)(v) of the IGA as meaning an
Insurance Contract (other than an indemnity reinsurance contract between two insurance
companies) that has a Cash Value greater than $ U.S. 50,000.

The effect of the definition of Cash Value Insurance Contract is that an insurance company which
either issues or is an obligor of insurance contracts relating to for example home insurance,
contents insurance, motor vehicle insurance and loss of earnings insurance arising from a personal
injury or sickness of the insured, should not be a specified insurance company. This is because of
the exclusion from cash value of any amount payable under a personal injury or sickness benefit or
benefit providing indemnification of an economic loss. Therefore, such contracts will not be Cash
Value Insurance Contracts.

The term Annuity Contract is defined in Article 1(1)(x) of the IGA as meaning a contract under
which the issuer agrees to make payments for a period of time determined in whole or in part by
reference to the life expectancy of one or more individuals. The term also includes a contract that
is considered to be an Annuity Contract in accordance with the law, regulation, or practice of the
jurisdiction in which the contract was issued, and under which the issuer agrees to make
payments for a term of years.

Companies that provide only general insurance, and that do not issue or have obligations to make
payments with respect to Cash Value Insurance Contracts or Annuity Contracts as defined in the
IGA, will not satisfy the definition of specified insurance company.

Non-Participating Financial Institution

Any Reporting NZFI which does not comply with their FATCA obligations can be subject to the
30% withholding on withholdable payments if they are treated by the IRS as a NPFI.

In the circumstances where there is significant non-compliance by a Reporting NZFl and Inland
Revenue has been notified by the IRS of such non-compliance; Inland Revenue will investigate and
apply such enforcement action as necessary to address the non-compliance.

Examples of significant non-compliance could include ongoing or repeated failure to register as a
Reporting NZFI, the deliberate or negligent failure to identify U.S. Reportable Accounts, ongoing
or repeated failure to adopt and implement appropriate due diligence procedures to identify U.S.
Reporting Accounts, repeated failure to provide to Inland Revenue details of U.S. Reportable
Accounts by the due date, or a failure to obtain and report valid US TINs for account holders or
controlling persons.®

Where enforcement action by Inland Revenue against a Reporting NZFI does not resolve the
significant non-compliance, the US. will treat the Reporting NZFl as being a NPFI, which, in turn,
will mean the entity can be subject to U.S. withholding (as set out above).

¢ The IRS has published Notices on temporary relief from the requirement to provide valid US TINs, at the time of writing the most
recent being Notice 2024-78.

0]
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Non-Reporting NZFI

Non-Reporting NZFls generally do not have FATCA registration, due diligence, and reporting
obligations. However, New Zealand sponsored investment entities and sponsored controlled
foreign corporations, and NZFls with a local client base coming within Annex Il of the IGA are
types of Non-Reporting NZFls that can, depending on the circumstances, be required to register
with the IRS and carry out FATCA due diligence and reporting. Registered Deemed Compliant FFls
as defined in the U.S. Treasury Regulations will also need to register with the IRS.

The reader should refer to the FATCA IGA and the U.S. Treasury Regulations for further detail
about the types of Non-Reporting NZFIs and the circumstances when they have FATCA
obligations. The guidance set out below is intended to be a high-level summary of the types of
Non-Reporting NZFls set out in Annex |l of the FATCA IGA and the circumstances when they have
FATCA obligations including FATCA registration obligations.

Annex Il of the FATCA IGA

The definition of Non-Reporting NZFl includes entities that are described in Annex Il of the IGA as
being Non-reporting NZFls that are exempt beneficial owners or deemed compliant FFls as
follows:

Government entities This, for the avoidance of doubt includes the New Zealand
Superannuation Fund, the Guardians of New Zealand
Superannuation, the Accident Compensation Corporation, the
Earthquake Commission, the Maori Trustee, the New Zealand
Local Government Funding Agency Limited, and the Reserve
Bank of New Zealand as per section 5, and all branches and
agencies as per section 6, of the Reserve Bank of New Zealand
Act 1989.

International Organisation Any international organisation or wholly owned agency or
instrumentality thereof as defined in the IGA.

Maori authorities Maori authorities as defined in section HF 1(1) of the Income
Tax Act 2007 (ITA).

Treaty qualified retirement A KiwiSaver scheme registered under the KiwiSaver Act 2006

fund or superannuation scheme registered under the Financial

Markets Conduct Act 2013 will be a Treaty—qualified
retirement fund, provided the fund satisfies any conditions in
Article 16 of the NZ/U.S. DTA (limitation of benefits Article). A
Treaty qualified retirement fund that has mostly New Zealand
resident members will fall within the scope of this exemption.

Specified types of retirement | Broad participation retirement fund, Narrow participation

and pension funds retirement fund, and Pension fund of an exempt beneficial
owner.

Certain types of investment Investment entity wholly owned by exempt beneficial owners.

entity

Financial institutions with a Certain financial institutions with a local client base set out on

local client base broadly similar terms as the local FFI type of deemed

compliant FFl in the U.S. Treasury Regulations. However, there
are two key differences in this category of Annex Il in the IGA.
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First, the 98% financial account holder test applies to residents
of New Zealand or Australia. Second, the relevant financial
institution can be licensed or regulated as a financial
institution under the laws of New Zealand, as opposed to
needing to be both licensed and regulated under the laws of
New Zealand.

These institutions will need to register with the IRS for FATCA
purposes if they maintain certain accounts that they identify
as being reportable and report such accounts. These accounts
are:

| any financial account that is identified as held by a
Specified US. Person who is not a resident of New
Zealand or by a Passive NFFE with Controlling Persons
who are U.S. residents or U.S. citizens who are not
residents of New Zealand, and

| with respect to a Pre-existing Account held by an
individual who is not a resident of New Zealand or by
an Entity, any U.S. Reportable Account or Financial
Account held by a NPFI that is identified.

Certain locally focused
financial institutions

Certain non-registering local banks, credit unions or similar
cooperative credit organisations, such as building societies,
which are locally focused.

Certain financial institutions
with low value accounts

Certain financial Institutions that are not investment entities
and that have only low value accounts.

Certain specified credit card
issuers

Certain entities that are financial institutions solely because
they issue credit cards that accept deposits where the
institution implements various required policies and
procedures in relation to deposits.

Trustee-documented Trusts

A trust that is an investment entity and that is established
under the laws of New Zealand to the extent that the trustee
of the trust is a Reporting U.S Financial Institution, Reporting
Model 1 FFI, or Participating FFl and reports all information
required to be reported pursuant to the IGA with respect to all
U.S Reportable Accounts of the trust.

Sponsored Investment Entity
and Controlled Foreign
Corporation

The sponsored entity in this category needs to be an entity
that is a financial institution described in section IV B(1) or
B(2) of Annex Il of the IGA and that has a sponsoring entity
that:

(i) is authorised to act on behalf of the sponsored entity
(such as a fund manager, trustee, corporate director,
or managing partner) to fulfil applicable FATCA
registration requirements.

(ii) has registered as a sponsoring entity for FATCA
purposes.

(iii) if they identify any U.S. Reportable accounts with
respect to the sponsored entity, registers the
sponsored entity with the IRS (on or before the later
of 31 December 2015 and the date that is 90 days
after any U.S. Reportable Account is first identified).




(iv) agrees to perform on behalf of the sponsored entity
all due diligence, withholding, reporting, and other
FATCA requirements.

(v) identifies the sponsored entity and includes the
identification number (Global Intermediary
Identification Number - GIIN) of the sponsored entity
in all reporting completed on behalf of the sponsored
entity; and

(vi) has not had its status as a sponsor revoked.

Sponsored Closely Held
Investment Vehicle

The sponsored closely held investment vehicle category is
highly prescriptive. However, a key aspect of this definition is
that certain closely held financial institutions that are solely
investment entities and do not hold themselves out as being
investment vehicles for unrelated parties will be able to be
sponsored entities provided that the sponsoring entity also
complies with its obligations (see below).

The sponsoring entity that has registered as a sponsoring
entity for FATCA purposes and has not had its status as
sponsor revoked will need to be a Reporting U.S. financial
institution, Reporting Model 1 FFl, or participating FFI that is
authorised to act on behalf of the sponsored entity (such as a
professional manager, trustee, or managing partner) and agrees
to perform on behalf of the sponsored entity all due diligence,
withholding, reporting, and other FATCA requirements (and
retains documentation collected with respect to the
sponsored entity for a period of 6 years), and will need to
identify the sponsored entity in all such reporting.

Investment Advisors and
Investment Managers

An investment entity established in New Zealand thatis a
financial institution solely because it:

(1) renders investment advice to, and acts on behalf of, or
(2) manages portfolios for, and acts on behalf of,

a customer for the purposes of investing, managing, or
administering funds deposited in the name of the customer
with a financial institution other than a NPFI.

(This category may, depending on the circumstances, be
relevant to investment entity DIMS providers and other
entities that facilitate investments between customers and
financial institutions).

Certain collective investment
entities

An investment entity established in New Zealand that is
regulated as a collective investment vehicle, provided that all
of the interests in the collective investment vehicle (including
debt interests in excess of U.S. $50,000) are held by or through
one or more exempt beneficial owners, Active NFFEs described
in section VI (B)(4) of Annex | of the IGA, US. Persons that are
not Specified US. Persons, or financial institutions that are not
NPFlIs.
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FATCA Registration Requirements — types of entities

This guidance will now set out how the FATCA registration requirements referred to above apply
to various types of entities.

Partnerships

A partnership for FATCA IGA purposes will include a partnership as defined in the Partnership
Law Act 2019 and a limited partnership as defined in the Limited Partnership Act 2008. This would
cover, for instance, certain limited partnerships that carry on business activities (for example,
private equity funds).

A partnership will be a Reporting NZFI if it is resident in New Zealand (or has a branch in New
Zealand), carries on a business that meets the financial institution definition (or is managed by an
investment entity that meets the financial institution definition), and is not a Non- Reporting
NZFI.

A Partnership that is a Reporting NZFI will need to register with the IRS. A partnership that is a
Non-Reporting NZFI will generally not need to register with the IRS.

However, a partnership that is a Non-Reporting NZF| will need to be registered with the IRS in the
following circumstances:

Sponsored investment entity | The partnership is a sponsored investment entity, and the
sponsoring entity identifies that the partnership maintains
any U.S. Reportable accounts. The sponsoring entity would, in
such a situation, need to register the partnership with the IRS
(on or before the later of December 31, 2015, and the date
that is 90 days after such a U.S. Reportable Account is first

identified).
Financial institution with a The Non-Reporting NZFI partnership is a financial institution
local client base with a local client base that maintains certain reportable
accounts outlined above.
Registered Deemed The partnership is a Registered Deemed Compliant FFI.

Compliant FFI

Collective Investment Vehicles

Many collective investment vehicles will carry out collective portfolio management activities and
will satisfy the definition of investment entity in the IGA as so will be financial institutions. This
will include pooled funds managed in certain unit trusts, private equity funds and hedge funds. A
Collective investment vehicle will be a Reporting NZFI if it is resident in New Zealand (or has a
branch in New Zealand), carries on a business that meets the financial institution definition (or is
managed by an investment entity that meets the financial institution definition), and is not a Non-
Reporting NZFI.

Collective investment vehicles that are Reporting NZFls will need to register with the IRS.
Collective investment vehicles that are Non-Reporting NZFI will generally not need to register
with the IRS. We have set out below the types of categories of Non-Reporting NZFI that collective
investment vehicles should consider and where the category still requires that the entity registers
with the IRS.

A collective investment vehicle could, depending on the circumstances, come within the following
categories of Non-reporting NZFl in Annex Il of the IGA - treaty qualified retirement fund, broad
participation retirement fund, narrow participation retirement fund, pension fund of an exempt



beneficial owner, investment entity wholly owned by exempt beneficial owners, financial
institution with a local client base (can have registration obligations — see above), trustee
documented trust, sponsored investment entity (can have registration obligations — see above),
sponsored closely held investment vehicle, and defined collective investment vehicle.

4.42 A collective investment vehicle could also, depending on the circumstances, come within the
following categories of Non-reporting NZFl in the U.S. Treasury Regulations - treaty qualified
retirement fund, broad participation retirement fund, narrow participation retirement fund, a
fund formed pursuant to a plan similar to a section 401(a) plan, investment vehicle established
exclusively to earn income for certain retirement funds, pension fund of an exempt beneficial
owner, local FFl, qualified collective investment vehicle, restricted fund, sponsored investment
entity, sponsored closely held investment vehicle, limited life debt investment entity, and owner
documented FFI.

Retirement Funds

443  Aretirement fund will be a Reporting NZFI if it is resident in New Zealand (or has a branch in New
Zealand), carries on a business that meets the financial institution definition (or is managed by an
investment entity that meets the financial institution definition), and is not a Non-Reporting NZFI.
Retirement funds that are Reporting NZFls (and Non-Reporting NZFIs that have registration
obligations — outlined above) will need to register with the IRS.

444  Whether such a New Zealand retirement fund will be a Reporting NZFI will depend on whether it
meets any of the non-reporting exemptions in the IGA or the U.S. Treasury Regulations.

445  Article 4(3) of the IGA provides one such exemption. Article 4(3) provides that any New Zealand
retirement plan that is described and identified in Annex Il of the IGA will be a Non-Reporting
NZFI. For this purpose, a New Zealand retirement plan would include an entity established or
located in and regulated in New Zealand, or a predetermined contractual or legal arrangement,
operated to provide pension or retirement benefits under New Zealand law, and regulated with
respect to contributions, distributions, reporting, sponsorship, and taxation. The category of
retirement plan in Annex Il of the IGA that is likely to have the most application to NZFI
retirement funds is the Treaty qualified retirement fund category.

446  We expect that any KiwiSaver scheme registered under the KiwiSaver Act 2006 or superannuation
scheme registered under the Financial Markets Conduct Act 2013, that have mostly New Zealand
resident members, would fall within the scope of a Treaty—qualified retirement fund in Annex Il of
the IGA and be an exempt beneficial owner that is a Non-Reporting NZFI. Such retirement funds
will not need to register with the IRS.

447  Aretirement fund could also come within the following other categories of Annex Il of the IGA -
broad participation retirement fund, narrow participation retirement fund, pension fund of an
exempt beneficial owner, investment entity wholly owned by exempt beneficial owners, financial
institution with a local client base (can have registration obligations — see above), trustee
documented trust, sponsored investment entity (can have registration obligations — see above),
sponsored closely held investment vehicle, and defined collective investment vehicle.

4.48 However, as noted above, the category of retirement plan in Annex Il of the IGA that is likely to
have the most application to NZFls that are retirement funds is the Treaty qualified retirement
fund category.

449  Aretirement fund may also be a Non-Reporting NZFI pursuant to the U.S. Treasury Regulations.
The categories that could apply to such funds, depending on the circumstances are - Treaty
qualified retirement fund, broad participation retirement fund, narrow participation retirement
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fund, a fund formed pursuant to a plan similar to a section 401(a) plan, an investment vehicle
established exclusively to earn income for certain retirement funds, pension fund of an exempt
beneficial owner, local FFI, qualified collective investment vehicle, restricted fund, sponsored
investment entity, sponsored closely held investment vehicle, and owner documented FFI.

However, as noted above, it is the Treaty-qualified retirement fund category that is most likely to
be relevant to NZFls that are retirement funds. A Treaty qualified retirement fund will not need to
register with the IRS.

Trusts

A trust will be a Reporting NZFI if it is resident in New Zealand (or has a branch in New Zealand),
carries on a business that meets the financial institution definition (or is managed by an
investment entity that meets the financial institution definition), and is not a Non-Reporting NZFI.
The FATCA residency rules for trusts are set out below.

Trust residency
Unit Trusts

Section YD 2 of the ITA provides rules for the residency of companies including entities which are
deemed to be companies for the purposes of the ITA. A unit trust is deemed to be a company for
the purposes of the ITA. The residency rules for companies in section YD 2 of the ITA should be
applied to unit trusts subject to necessary modification to accommodate the differences in legal
formation and governance to determine whether such trusts are resident in New Zealand under
the IGA.

Trusts that are not unit trusts

Trusts that are not unit trusts are not separate legal entities in New Zealand, and thus New
Zealand does not have residency rules for income tax purposes for such trusts.

The Competent Authorities of the U.S. and New Zealand have entered into a Competent
Authority Arrangement (“the Arrangement”) concerning the meaning of the term "resident in
New Zealand" that applies to a financial institution that is a trust (other than a "unit trust” which,
as noted above, is deemed to be a company for purposes of the ITA).

The Arrangement provides that from 1 April 20177 the term "resident in New Zealand" means, in
the context of a financial institution that is a trust (other than a unit trust), a trust that has one or
more trustees resident in New Zealand for New Zealand income tax purposes at any time during
the reporting period, or is managed by a branch of a trustee located in New Zealand provided that
the branch of the trustee is subject to regulatory supervision in New Zealand. However, a financial
institution that is a trust (other than a unit trust) would not be considered "resident in New
Zealand" if the trust is resident in a Partner Jurisdiction or in another jurisdiction that permits the
trust to comply with the requirements of a participating FFl under the U.S. Treasury Regulations,
and the trust reports all the information required to be reported pursuant to the Partner
Jurisdiction's IGA or the U.S. Treasury Regulations, as applicable, with respect to financial accounts
maintained by the trust.

7 Prior to 1 April 2017 a trust other than a unit trust was able to rely on any reasonable definition for the term "resident in New

ZealandA , including a trust that is established under the laws of New Zealand whereby the trust is settled, executed, and governed
by New Zealand law.
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Trusts that are Financial Institutions

A trading trust, which engages in custodial, depository, or investment activities, will generally be a
financial institution for the purposes of FATCA. We would also expect that any unit trust would
satisfy the definition of investment entity in the IGA. A unit trust would come within the
definition of managed investment scheme in the Financial Markets Conduct Act 2013 and would
be an investment entity that is a financial institution.

On the other hand, it is likely that many trusts will not be financial institutions because they are
not in the business of providing financial services to customers. That is, they do not accept
deposits in the ordinary course of a banking business, do not hold financial assets on account of
others as a substantial part their business, do not conduct a business of investment (and, indeed,
are not managed by an entity that conducts a business of investment), and are not a specified
insurance company. However, a number of trusts will be managed investment entity NZFls.

Trusts as Managed Investment Entities

The IGA definition of investment entity deems an entity to be an investment entity where the
entity is “managed” by an “in business” investment entity.

An entity such as a trust will be “managed” by an investment entity in this way where the
“managing” investment entity oversees, administers and regulates, or maintains some control or
influence over the “managed” entity's activities. This includes management of the entity's assets in
whole or part.

The issue of whether an entity “manages” another entity will always be a question of fact. However,
an “in business” investment entity trustee of a trust will generally manage the trust. An “in
business” investment entity discretionary fund manager that performs specified investment
activities for a trust can also manage the trust. However, where a trust obtains merely ad hoc
advice on its portfolio management from an “in business” investment entity and the trustees of
that trust: (a) are not investment entities; and (b) are otherwise responsible for the management
of the trust/trust’s assets (including considering such advice, making investment decisions, and
managing the portfolio), this will not constitute “management” by an investment entity under the
IGA and the trust will not be a “deemed” investment entity under the IGA definition.

Example 1

A discretionary family trust is not in business. The trust's assets consist of a share portfolio and the
family home. The share portfolio represents 20% of the trust's assets. The trustee is not an
investment entity. The trustee out-sources the management of the share portfolio to Fund
Manager (which is an “in business” investment entity). Fund Manager has a written mandate to
acquire and sell shares subject to the terms of the mandate. Fund Manager regularly buys and sells
shares in accordance with this mandate.

Is the trust “managed” by Fund Manager, in terms of the IGA definition of a “deemed”
investment entity?

Yes. The trust is managed by Fund Manager (an “in business” investment entity), which regularly
performs specified investment activities for it and manages the share portfolio. Fund Manager is
not required to manage all the trust's assets in order for it to manage the trust. The trust is a
“deemed” investment entity, and, therefore, a financial institution, under the IGA definition.?

8 An entity such as a trust is able to elect to use the U.S. Treasury Regulations definition of " investment entityA -
which has a 50% gross income threshold test for income related to specified investment activities - in lieu of the IGA
definition of [ investment entityA .

NZ




Example 2

A discretionary trust is not in business. The trust's assets consist of shares and bonds. The trust has
two individual trustees. Trustee A (one of the individual trustees) has been empowered to manage
and administer all of the assets of the trust. Trustee A manages the trust and does not out-source
the management to an “in business” investment entity.

Is the trust a “deemed” investment entity under the IGA definition?

No. The trust is managed by Trustee A, who is an individual and, therefore, cannot be an “entity”
under the IGA. It follows that Trustee A cannot be an “in business” investment entity. Trustee A
also does not out-source the management to an “in business” investment entity. Therefore, the
family trust is not a “deemed” investment entity under the IGA definition and is not a financial
institution.

Trusts that are required to register for FATCA purposes

4.61 Trusts that are Reporting NZFls (and Non-Reporting NZFls that have registration obligations —
outlined above) will need to register with the IRS. However, a trustee-documented trust (a type of
Non-Reporting NZFI) will not need to register with the IRS.

FATCA Registration Requirements — Obtaining a GIIN

462  Certain NZFIs will, as set out above, need to register with the IRS. In terms of the IGA, all Reporting
NZFls and Registered Deemed Compliant FFls will need to register with the IRS. Non-Reporting
NZFls generally are not required to register with the IRS. However, as set out above, certain Non-
Reporting NZFIs that have reportable accounts, will need to register with the IRS.

4.63 NZFls that register with the IRS in this way will be issued with a Global Intermediary Identification
Number (GIIN) by the IRS. The IRS will publish a list of FFIs (the IRS FFI List) which have registered.
This list will be updated periodically. U.S. payers (referred to as withholding agents for FATCA
purposes) are able to rely on the published list of compliant FFls and will not deduct the 30%
withholding on payments to those registered FFls.

4.64 NZFls that want to register are currently able to do so through the IRS website on the FATCA
Registration Portal (FATCA portal).

5 Part 2: FATCA - due diligence requirements

5.1 This guidance will now - having set out the FATCA registration requirements - provide a high-level
outline of the FATCA due diligence requirements that Reporting NZFls have. The reader should
refer to the FATCA IGA for further detail of these due diligence requirements.

5.2 The FATCA IGA provides that Reporting NZFIs’ need to carry out FATCA due diligence procedures
contained in Annex I'° on financial accounts that they maintain to determine whether those
accounts are US. Reportable Accounts (held by Specified U.S. Persons or by passive NFFEs that are
controlled by Specified U.S. persons).” The IGA requires that Reporting NZFls annually report
prescribed information set out in Article 2(2) of the IGA about such U.S. Reportable Accounts™.

° The references in this guidance to Reporting NZFIi s due diligence obligations should also be read as applying to such Non-
reporting NZFls that also have such obligations.

10 Alternatively, Reporting NZFIs can choose to rely on the procedures described in the US. Treasury Regulations in lieu of the
procedures in Annex | of the IGA to establish whether an account is a U.S. Reportable Account.

"' NZFls are also required to comply where applicable with the obligations set out in Article 4(1)(d) and (e) of the IGA in relation
to U.S. Sourced withholdable payments to any non-participating financial institution.

2 NZFIs were also required in the 2015 (period ended 31 March 2016) and 2016 (period ended 31 March 2017) periods to report
to Inland Revenue accounts held by non-participating financial institutions.
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Inland Revenue will then annually exchange this information with the U.S. New Zealand is a
Model 1 IGA Jurisdiction.

53 The type of FATCA due diligence procedures that a Reporting NZFl is required to undertake under
Annex | of the IGA to identify such U.S. Reportable Accounts depends on the balance or value of
the account, whether the account is an individual or entity account, and whether the account is
pre-existing or a new account. These points are explained in detail further below.

Key Concepts and Definitions

5.4 Before outlining the FATCA due diligence procedures that Reporting NZFls need to undertake on
their financial accounts, this guidance will first explain some key definitions and concepts that
feed into these due diligence procedures (as follows):

Financial Account What is a financial account for FATCA purposes?

Maintained When is a financial account “maintained” by a Reporting NZFI?

Balance or value How is the balance or value of a financial account maintained by a
Reporting NZFl determined?

Account holder How does a Reporting NZFI that maintains a financial account

determine who “holds” the account?

Specified U.S. Person What is a Specified U.S. Person?

Self-certification What is a self-certification and when is it required for FATCA due
diligence?

Passive NFFE/ What is a passive Non-Financial Foreign Entity (NFFE) and who are

controlling persons their controlling persons?

NPFI What is a NPFI?

Aggregation rules What are the aggregation rules for FATCA due diligence?

Documentary evidence | What documentary evidence can be relied on for FATCA due
diligence?

Third parties When can third parties be used for FATCA due diligence?

5.5 If the reader is familiar with these key concepts and definitions they should go to the detailed

outline of the FATCA due diligence procedures set out further below from [5.87] of this guidance.
What is a financial account?

5.6 Reporting NZFIs are required to carry out FATCA due diligence on their financial accounts. The
term financial account is broadly defined and may include products or obligations that would not
normally be regarded as a financial account in ordinary commercial terms e.g. an equity interest in
an investment entity or a cash value insurance contract.

5.7 The term "financial account” is defined in Article 1(1)(s) of the IGA and means an account
maintained by a financial institution and includes the following accounts {unless excluded
accounts).”

Equity interests and debt interests

5.8 In the case of a Reporting NZFI that is a financial institution solely because it is an investment
entity, any equity or debt interest (other than interests that are regularly traded on an established
securities market) in the NZFl is a financial account.

3 The term "financial account” does not include any account, product, or arrangement that is excluded from the definition of
financial account in Annex Il of the IGA.
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Furthermore, in the case of a Reporting NZFI not described above, any equity or debt interest in
the NZFI (other than interests that are regularly traded on an established securities market) is a
financial account if both of the following are satisfied. First, the value of the debt or equity interest
is determined, directly or indirectly, primarily by reference to assets that give rise to U.S. source
withholdable payments. Second, the class of interests was established with a purpose of avoiding
reporting in accordance with the IGA.

For the purposes of the “regularly traded” exclusion (referred to above), interests are "regularly
traded” if there is a meaningful volume of trading with respect to the interests on an ongoing
basis, and an "established securities market” means an exchange that is officially recognized and
supervised by a governmental authority in which the market is located and that has a meaningful
annual value of shares traded on the exchange. For the purposes of this definition of "financial
account” in the IGA, an interest in a Reporting NZFl is not "regularly traded” and shall be treated as
a financial account if the holder of the interest (other than a financial institution acting as an
intermediary) is registered on the books of such NZFI. The preceding sentence will not apply to
interests first registered on the books of such NZFI prior to July 1, 2014, and with respect to
interests first registered on the books of such NZFl on or after July 1, 2014, a financial institution
was not required to apply the preceding sentence prior to January 1, 2016.

Whether there is a "meaningful volume of trading” (referred to above) will be a question of fact
and degree. Inland Revenue considers that if, for instance, interests are traded on an established
securities market and relate to a "widely held company” based on the ITA definition there can be a
presumption that a meaningful volume of trading has occurred, unless this presumption is
rebutted by evidence to the contrary such as the entity being a dormant entity.

This guidance will now set out in further detail what is meant by “equity interest” and “debt
interest”.

Equity Interest

An "equity interest” is defined in Article 1(1)(v) of the IGA to mean, in the case of a partnership
that is a financial institution, either a capital or profits interest in the partnership.

In the case of a trust that is a financial institution, an equity interest is considered to be held by any
person treated as a settlor or beneficiary of all or a portion of the trust, or any other natural
person exercising ultimate effective control over the trust. A Specified U.S. Person is treated as a
beneficiary of a trust if they have the right to receive directly or indirectly (for example, through a
nominee) a mandatory distribution (“mandatory beneficiary”) or may receive, directly or
indirectly, a discretionary distribution from the trust (“discretionary beneficiary”). In broad terms,
a mandatory beneficiary has an entitlement to an amount of property at a set time, whereas a
discretionary beneficiary does not have an enforceable right to an amount of property at any set
time. In determining whether a discretionary beneficiary is the holder of an “equity interest”, a
Reporting NZFI investment entity trust is also permitted to apply the definition of “equity
interest” in §1.1471- 5(b)(3)(iii)(B) of the U.S. Treasury Regulations in lieu of the corresponding
definition in the IGA. Under that definition a discretionary beneficiary can be treated as being an
equity interest account holder for a period only where they have received a distribution directly or
indirectly from the trust in that period. Furthermore, at a high level, the circumstances when an
equity interest held by a beneficiary will be a pre-existing account (on the one hand) or a new
account (on the other hand), as discussed in detail further below, will depend on when such a
beneficiary is appointed or otherwise receives its first distribution. For example, a mandatory
beneficiary that was first appointed on or after 1 )uly 2014, and a discretionary beneficiary that
received its first distribution on or after that date, would hold a new account for FATCA due
diligence purposes.
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In the context of a company or corporation, an equity interest will be either shares or stock which
represents an ownership interest in the company or corporation.

Debt interest

The expression "debt interest” is not defined in the IGA or the U.S. Treasury Regulations. The
Inland Revenue considers that a debt interest is any interest created when a lender lends money to
a borrower. In the FATCA context any loan by a lender to a financial institution will create a debt
interest in the financial institution. The debt interest can arise through, for example, a simple loan,
a bond issue or note issue. As noted above, for depository institutions, there could be an overlap
between the definition of debt interest and the definition of depository account due to the
breadth of the definition of depository account (i.e. an account could have the character of being
both a debt interest and a depository account in the context of such businesses).

Example 1

Reporting NZFl is a property investment trust that is a managed investment scheme under the
Financial Markets Conduct Act 2013. Units in the property trust are listed on the NZX. There is a
meaningful volume of trading with respect to these interests on an ongoing basis. The NZX is an
exchange that is officially recognized and supervised by a governmental authority in New Zealand
and that has a meaningful annual value of shares traded on the exchange. Therefore, the NZX is an
"established securities market.” Reporting NZFl is an investment entity and does not satisfy any of
the other "financial institution" definitions in the IGA. On 1 June 2016 Custodial Institution
Limited (a custodial institution) obtains 1,000,000 units in Reporting NZFI (with a value of U.S.
$1,000,000) as a custodial intermediary for underlying individual investors, which include Specified
U.S. Persons. Custodial Institution Limited is registered as the holder of the units on the books of
Reporting NZFI.

Is the interest that Custodial Institution Limited holds in Reporting NZFI (because of holding
the units) a "financial account” that could be a U.S. Reportable Account from Reporting
NZFI's perspective?

No. Reporting NZFl is a financial institution "solely” because it is an investment entity. This means
that paragraph (1) of the definition of "financial account” in Article 1(1)(s) of the IGA is relevant.
The units are "equity interests” in Reporting NZFI. This is because the unit holders are beneficiaries
of the unit trust. These "equity interests” are "regularly traded” on an established securities market
(the NZX). Custodial Institution Limited is the holder of these units and is registered as such on
Reporting NZFI's books. Custodial Institution Limited is a financial institution acting as an
intermediary (for the underlying investors). Therefore, Custodial Institution Limited's interest in
Reporting NZFl is an equity interest that is "regularly traded” and is excluded from the definition of
"financial account”, and, therefore, cannot be a U.S. Reportable Account. This means that
Reporting NZFI will not need to carry out due diligence in relation to this account. On the other
hand, Custodial Institution Limited will be required to report on any Specified U.S. Persons, which
are account holders (i.e. the underlying individual investors) of the custodial account.




Example 2

Reporting NZFl is a property investment trust that is a managed investment scheme under the
Financial Markets Conduct Act 2013. Units in the property trust are listed on the NZX. There is a
meaningful volume of trading with respect to these interests on an ongoing basis. The NZX is an
exchange that is officially recognized and supervised by a governmental authority in New Zealand
and that has a meaningful annual value of shares traded on the exchange. Therefore, the NZX is an
"established securities market.” Reporting NZFl is an investment entity and does not satisfy any of
the other "financial institution” definitions in the IGA. On 1 June 2016 Mr Toms obtains 1,000,000
units in Reporting NZFI (with a value of U.S. $1,000,000). Mr Tom:s is registered as the holder of the
units on the books of Reporting NZFI.

Is the interest that Mr Toms holds in Reporting NZFI (because of holding the units) a
"financial account” that could be a U.S. Reportable Account?

Yes. Reporting NZFl is a financial institution "solely” because it is an investment entity. This means
that paragraph (1) of the definition of "financial account” in Article 1(1)(s) of the IGA is relevant.
The units are "equity interests”. This is because the unit holders are beneficiaries of the unit trust
(the Reporting NZFI). Mr Toms is the holder of these units that is registered as such on Reporting
NZFI's books. Mr Toms is not a financial institution. The definition of "financial account” in the
IGA deems an equity or debt interest to be not "regularly traded”, where the holder of that interest
(other than a financial institution acting as an intermediary) is "registered on the books" of the
financial institution. Therefore, even though the units are factually regularly traded on an
established securities market, Mr Toms' interest in Reporting NZFl is an equity interest that is
deemed to not be "regularly traded” (the interest was acquired after the effective dates of the
transitional provisions). This means that this interest is a financial account and could be a US.
Reportable Account. Therefore, Reporting NZFI will need to carry out due diligence in relation to
this account. We note that this answer would be the same even if Mr Toms' interest was held
through a non-financial intermediary (that is not a financial institution) as nominee. In such an
instance, Mr Toms would still be the relevant account holder.

Example 3

The same facts as the above example, other than as to when Mr Toms acquires the units. On 1
August 2014 Mr Toms obtains 1,000,000 units in Reporting NZFI (with a value of U.S. $1,000,000).
Mr Toms is registered as the holder of the units on the books of Reporting NZFI. On 1 January
2016 Mr Toms remains the holder of the interests.

Does Reporting NZFI need to carry out FATCA due diligence on the account of Mr Toms?

Yes. Reporting NZFl is a financial institution "solely” because it is an investment entity. This means
that paragraph (1) of the definition of "financial account” in Article 1(1)(s) of the IGA is relevant.
The units are "equity interests”. This is because the unit holders are beneficiaries of the unit trust
(the Reporting NZFI). Mr Toms is the holder of these units that is registered as such on Reporting
NZFI's books. Mr Toms is not a financial institution. The definition of "financial account” in the
IGA deems an equity or debt interest (held from 1 January 2016) to be not "regularly traded”,
where the holder of that interest (other than a financial institution acting as an intermediary) is
"registered on the books” of the financial institution. Therefore, even though the units are factually
regularly traded on an established securities market, Mr Toms' interest in Reporting NZFl is an
equity interest that is (from 1 January 2016) deemed to not be "regularly traded". This means that
this interest is a financial account and could be a U.S. Reportable Account. Therefore, Reporting
NZFI will need to carry out due diligence in relation to this account.




Example 4

The same facts as the above example, other than as to when Mr Toms obtains and sells the units.
On 1 August 2014 Mr Toms obtains 1,000,000 units in Reporting NZFI (with a value of U.S.
$1,000,000). Mr Tom:s is registered as the holder of the units on the books of Reporting NZFI. On 1
December 2015 Mr Toms sells all of his units in Reporting NZFls.

Did Mr Toms ever have a financial account that Reporting NZFI would need to carry out due
diligence on?

No. Reporting NZFl is a financial institution "solely” because it is an investment entity. This means
that paragraph (1) of the definition of "financial account” in Article 1(1)(s) of the IGA is relevant.
The units are "equity interests” in the Reporting NZFI and are factually regularly traded. They were
also sold before 1 January 2016. They were not financial accounts from the point they were
purchased until when they were sold (as the "regularly traded” exclusion from the definition of
"financial account” applied - due to the transitional provision). This means that Mr Toms never
held a financial account. Therefore, Reporting NZFI does not need to carry out FATCA due
diligence on the account that Mr Toms held.

Example 5

Reporting NZFl is a depository institution. Reporting NZFI has issued outstanding bonds with a
face value of U.S. $200,000,000 listed on the NZX Debt Market ("NZDX"). There is a meaningful
volume of trading with respect to these interests on an ongoing basis. The NZDX is an established
securities market. The bonds were not established with a purpose of avoiding reporting in
accordance with the IGA. On 1 June 2016 Ms Glen purchases U.S. $500,000 of Reporting NZFl's
corporate bonds. Ms Glen is registered as the holder on the books of Reporting NZFI.

Is Ms Glen'’s interest in Reporting NZFI a "financial account” that could be a U.S. Reportable
Account?

No. The bonds are "debt interests” in a depository institution. Therefore, Reporting NZFl is not a
financial institution "solely” because it is an investment entity (i.e. it is a depository institution).
This means that paragraph (2) of the definition of "financial account” in Article 1(1)(s) of the IGA
is relevant. The bonds are factually regularly traded on an established securities market. However,
Ms Glen is registered as the holder of the bonds on Reporting NZFI's books. Ms Glen is not a
financial institution. Therefore, the bonds are deemed to not be "regularly traded”. However,
Reporting NZFI did not establish the bonds with a purpose of avoiding reporting in accordance
with the IGA. Therefore, in terms of paragraph (2) of the definition of "financial account”, the
bonds are not a debt interest financial account. This means that, provided that the bonds do not
constitute depository accounts, Reporting NZFI will not need to carry out due diligence in relation
to this account.

Example 6

Bank Magic Ltd is a depository institution and a Reporting NZFI. To strengthen its capital
adequacy position it issues 5-year mandatory conversion convertible notes ("MCCNs") which pay
an interest rate based on a standard commercial benchmark. The MCCNs convert to shares in
Bank Magic Ltd, at the lower of $20 or a 2% discount to the average of the daily volume weighted
average price of the shares for the previous 14 business days. A meaningful volume of the MCCNs
are regularly traded on the NZX (an established securities market) on an on-going basis. On 1 June
2016 Custodial New Zealand Limited (a custodial institution) purchases U.S. $500,000 of Bank
Magic Ltd's MCCNSs. Custodial New Zealand Limited is registered as such on the books of Bank
Magic Ltd as being the holder of the interest as a custodial intermediary for underlying individual
investors, which include Specified US Persons.
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Is Custodial New Zealand Limited's interest in Bank Magic Ltd a "financial account”
maintained by Bank Magic Ltd that could be a U.S. Reportable Account?

No. The MCCNs are "debt/equity interests” in a depository institution. Therefore, Bank Magic Ltd
is not a financial institution "solely” because it is an investment entity. This means that paragraph
(2) of the definition of "financial account” in Article 1(1)(s) of the IGA is relevant. The MCCNs are
hybrid securities having both debt and equity characteristics. The MCCNs clearly constitute a
"debt or equity interest” in terms of paragraph (2) of the definition of "financial account.” The
MCCNs are regularly traded on an established securities market and are held by a financial
institution acting as an intermediary. Therefore, they come within the "regularly traded” exclusion
in paragraph (2) of the definition of "financial account”. Accordingly, Custodial New Zealand
Limited's interest in Bank Magic Ltd is not a debt or equity interest "financial account”. This means
that, provided that the interest does not constitute a depository account, Bank Magic Ltd will not
need to carry out due diligence in relation to this account. However, Custodial Institution Limited
will be required to report on any Specified U.S. Persons, which are account holders (i.e. the
underlying individual investors) of the custodial account.

Depository Accounts

A depository account maintained by a financial institution will (unless excluded) also be a
financial account. The term "depository account” is defined in Article 1(1)(t) of the IGA and
includes any commercial, checking, savings, time,™ or thrift account, or an account that is
evidenced by a certificate of deposit, thrift certificate, investment certificate, certificate of
indebtedness, or other similar instrument maintained by a financial institution in the ordinary
course of a banking or similar business. A depository account also includes an amount held by an
insurance company pursuant to a guaranteed investment contract or similar agreement to pay or
credit interest. A depository account does not require that interest be paid on the account to the
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