
 

26OIA1806 
 

Page 1 of 2 
 

[IN CONFIDENCE RELEASE EXTERNAL] 

 

 

2 February 2026 

 

 

 

 

Dear  

  

Thank you for your request made under the Official Information Act 1982 (OIA), received on 30 

December 2025. You requested the following:  

1. Submissions made by certain law firms (i.e. Russell McVeagh, Bell Gully, Chapman Tripp, 

Simpson Grierson, MinterEllisonRuddWatts, Buddle Findlay and Mayne Wetherell) on the 

Issues Paper issued 19 May 2025: Thin capitalisation settings for infrastructure 

2. Submissions made by certain law firms (i.e. Russell McVeagh, Bell Gully, Chapman Tripp, 

Simpson Grierson, MinterEllisonRuddWatts and Buddle Findlay) on the Issues Paper 

issued January 2013: Review of the Thin Capitalisation Rules 

Information being released 

I have identified 3 documents in scope of your request, attached as Appendix A.  

Some information in the documents is withheld under section 9(2)(a) of the OIA, to protect the 

privacy of natural persons, including that of deceased natural persons. 

Item Date Document 

1. 18 February 2013 Russell McVeagh submission on Issues Paper: Review of the 

thin capitalisation rules 

2. 19 June 2025 Mayne Wetherell submission on Officials’ Issues Paper: Thin 

capitalisation setting for infrastructure 

3. 23 June 2025 Russell McVeagh submission: Thin capitalisation settings for 

infrastructure 

As required by section 9(1) of the OIA, I have considered whether the grounds for withholding 

the information requested is outweighed by the public interest. In this instance, I do not consider 

that to be the case. 

Right of review 

If you disagree with my decision on your OIA request, you have the right to ask the Ombudsman 

to investigate and review my decision under section 28(3) of the OIA. You can contact the office 

of the Ombudsman by email at: info@ombudsman.parliament.nz.  
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PO Box 473, Wellington 6140 

New Zealand 

tel. + 64 4 260 2230 

fax. + 64 9 921 6001 

www.maynewetherell.com 

19 June 2025 

By email 

Deputy Commissioner, Policy 

Inland Revenue  

Wellington 

Mayne Wetherell submission on Officials' Issues Paper: Thin capitalisation 

settings for infrastructure

1. Summary

1.1 This letter sets out Mayne Wetherell’s submission on the officials’ issues paper – Thin

capitalisation settings for infrastructure (Issues Paper).  We would be pleased to discuss this

submission with you if that would be helpful.

1.2 We have not included responses to each of the 37 questions listed in the Issues Paper.  Our

submission instead addresses two broad issues: the need for reform, and the relative merits

of the two possible options for reform discussed in the Issues Paper.

1.3 In summary we submit that:

First submission: the need for reform 

(a) Current thin capitalisation settings may result in some foreign direct investment,

particularly in infrastructure assets, being over-taxed, as the Issues Paper

acknowledges.  This reduces investment in (and increases the cost of) infrastructure,

and is also a barrier to achieving broader government goals of increasing foreign

direct investment.  The Issues Paper proposals are therefore welcome and timely.

Second submission: the first (narrower) option is more complex and less workable

in practice, such that the second option (a general rule) should be preferred

(b) While any steps to address the over-taxation of foreign direct investment are

positive, the narrower of the two options described in the Issues Paper (a new rule

targeted at infrastructure) is unlikely to address the problem definition the Issues

Paper identifies because it will be complex and create uncertainty as to what is and

what is not eligible infrastructure.  In particular, that narrower (targeted) option:

(i) would be available only for debt that is limited recourse to new assets or

new work done.  This would make the rule unworkable in the case of new

investment to upgrade existing assets since it is unlikely to be feasible for

lending to be with recourse to the new work done but without recourse to

the underlying existing asset on which the work is done; and
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(ii) would involve significant uncertainty as to what is and what is not 

infrastructure as defined, and could create a bias against investment in 

new categories of infrastructure not within whatever definition of 

infrastructure is used.   

(c) The ”general rule” (chapter 6) of the Issues Paper avoids these practical difficulties, 

potential distortions and uncertainties.  And if (as proposed) it is available only for 

third party borrowings that are limited recourse to New Zealand assets and used for 

New Zealand business activities, the tax base remains protected against 

arrangements that allocate disproportionate levels of interest expenditure to New 

Zealand.  Above all, the general rule has the advantage of being relatively simple.   

2. First submission:  the need for reform 

2.1 In its 2022 Long Term Insights Briefing, Inland Revenue concluded that:1 it is “likely to be the 

case that New Zealand has [higher] taxes on inbound investment compared with most other 

OECD countries”.  There are a number of reasons for that, but one important factor in 

determining the effective tax rate on foreign investment is the thin capitalisation regime.   

2.2 Moreover, if the thin capitalisation rules disallow deductions for interest expenditure on arm’s 

length levels of debt, the outcome is equivalent to an extra tax on foreign investment.  If 

investments in certain assets could support (say) a 70% debt to net asset ratio, non-foreign 

controlled investors in those assets could borrow up to that level and treat their full interest 

expense as deductible, whereas a foreign-controlled investor would be disallowed an expense 

deduction to the extent its borrowings exceeded 60%. 

2.3 The consequences of over-taxing foreign controlled investors in this way include:  

(a) that such investors will be less inclined to invest in New Zealand infrastructure or 

will require a higher pre-tax return to compensate them for being over-taxed.  Either 

way, the cost of infrastructure goes up (and less infrastructure will be built); and 

(b) that New Zealand’s tax settings in relation to investment for which an arm’s length 

level of debt exceeds the 60% safe harbour under the current rules effectively 

discriminate against foreign investors.  This is obviously undesirable at a time when 

New Zealand is seeking to reduce barriers to foreign investment and signal that New 

Zealand is open for business.2 

2.4 Two of the five pillars in the Government’s Going for Growth initiative are promoting global 

trade and investment (including attracting high-quality foreign direct investment into New 

 

1   Inland Revenue “Tax, foreign investment and productivity – Long-term insights briefing” (August 2022) at paragraph 

3.7, available here:  https://www.taxpolicy.ird.govt.nz/-/media/project/ir/tp/publications/2022/2022-other-final-

ltib/2022-other-final-ltib-pdf.pdf?modified=20240813010937&modified=20240813010937.  

2  See for example the Overseas Investment (National Interest Test and Other Matters) Amendment Bill and the 

Government’s announcement regarding the Bill which proposes to reform the Overseas Investment Act 2005 (18 

June 2025), available here:  https://www.beehive.govt.nz/release/going-growth-more-overseas-investment.   
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Zealand to grow the economy) and infrastructure for growth.3  Tax settings that over-tax foreign 

direct investment in infrastructure are obviously a barrier to furthering these objectives.   

2.5 We therefore welcome the Issues Paper and the Government’s commitment to reform of the 

thin capitalisation rules.  Our second submission (below) is directed at making the reforms as 

effective as possible in addressing the problem definition that the Issues Paper has identified.   

3. Second submission: narrower option is more complex and less 

workable in practice, the general rule option should be preferred 

Narrower (targeted) option would not address problem definition 

3.1 The Issues Paper states the objective of the two possible reform options in these terms: 

4.1 The options considered in this issues paper are intended to address the issue of how 

our thin capitalisation settings may impede investment in projects aimed at creating or 

significantly upgrading privately owned infrastructure assets in New Zealand that do 

not qualify for the public private partnership exemption. The options do this by removing 

a potential disincentive for such investment. The options are not intended as a broader 

reform of the thin capitalisation regime. 

3.2 The reference to “significantly upgrading” as well as “creating” privately-owned New Zealand 

infrastructure is important.  Much of New Zealand’s infrastructure needs comprise the need 

for renewal of or upgrades to existing infrastructure rather than new infrastructure.4   

3.3 The narrower (targeted) option, however, would be available only for debt that is limited 

recourse to new assets or new work done.  This would make the rule unworkable for 

investment to upgrade existing assets, since it is unlikely to be feasible for lending to be with 

recourse to the upgrade but without recourse to the existing asset that is being upgraded.5 

Narrower (targeted) option raises practical difficulties in defining the infrastructure that 

would qualify for the new targeted rule 

3.4 The narrower (targeted) option, because it would apply only to borrowings to invest in 

infrastructure as defined for the purposes of the new rule, would also create boundary issues 

in determining what is and what is not infrastructure for that purpose.  The Issues Paper (at 

paragraph 5.17) suggests as one approach a “relatively traditional” definition of 

infrastructure.  A traditional definition of infrastructure, however, could well rule out emerging 

 

3  Available here:  https://www.mbie.govt.nz/business-and-employment/economic-growth/going-for-growth  

4  New Zealand Infrastructure Commission. (2024). Build or maintain? New Zealand’s infrastructure asset value, 

investment, and depreciation, 1990–2022. Wellington: New Zealand Infrastructure Commission / Te Waihanga, at 

page 5, available here: https://media.umbraco.io/te-waihanga-30-year-strategy/djkmtwj4/build-or-maintain.pdf.   

5  The Issues Paper (at paragraphs 5.33 and 5.34.) acknowledges a similar difficulty of a targeted rule in respect of 

arrangements that are financed on a portfolio basis (eg, if lending to construct a new wind farm was with recourse 

to an existing wind farm constructed before the new targeted rule came into force).   
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categories of infrastructure (such as infrastructure critical to the digital economy, to growing 

use of artificial intelligence, and the like).   

3.5 And whatever definition of “infrastructure” were adopted for the purposes of the narrower 

(targeted) option, businesses would face uncertainty and compliance costs in applying it.  

Because the proposed narrower rule would allow borrowings with recourse only to 

“infrastructure” as defined, businesses investing in some assets clearly within that definition 

and other assets that might not be, might have to separate different assets into different 

entities to ensure that they did not lose the benefit of the (targeted) rule by using borrowings 

to invest in assets that fall outside the infrastructure definition.   

Second option (the general rule) is simple and avoids the difficulties of the narrower option 

3.6 A general rule avoids such practical difficulties, potential distortions and uncertainties, and is 

relatively simple compared to the targeted rule.  The general rule in a sense allows arm’s 

length financiers (rather than Government officials via a prescriptive definition) to determine 

the types of investment that should qualify for the new rule, because it is only in cases where 

arm’s length financiers are prepared to lend in excess of 60% against the assets in question 

that the new rule would be engaged.   

3.7 The Issues Paper, in discussing a possible general rule, could be read as suggesting that a 

general rule would undermine the purpose or integrity of the thin capitalisation rules.  For 

instance, at paragraph 6.12, the Issues Paper states that: “A general rule would move away 

from the underlying policy framework of the thin capitalisation rules, which is intended to 

prevent the overallocation of debt to New Zealand, based on the overall worldwide gearing 

ratio when the safe harbour is breached.” 

3.8 This statement overlooks the important point that the general rule as proposed would allow 

deductions on a level of debt that is lent by third parties, with recourse only to New Zealand 

assets.  By definition, that level of debt is not an overallocation; it is an amount that third party 

financiers are prepared to lend against those assets.  Moreover, the worldwide gearing ratio 

is (in our experience) not generally used in practice because of the compliance burden of 

calculating it, and in any case it assumes a worldwide group with a relatively uniform risk 

profile (and therefore borrowing capacity relative to assets) internationally.   

3.9 Accordingly, we consider that the second option (the general rule) should be preferred.  It is 

sound in principle, includes criteria that prevent excessive interest expenditure that strips out 

profits, and avoids the practical difficulties and uncertainties inherent in the narrower option.   

Yours faithfully 

Mayne Wetherell 

Partner 

 

ddi. 

email. 

web. www.maynewetherell.com 

s 9(2)(a)

s 9(2)(a)


















