[IN CONFIDENCE RELEASE EXTERNAL]

Inland Revenue
Te Tari Taake

2 November 2023

Dear

Thank you for your request made under the Official Information Act 1982 (OIA),
transferred to Inland Revenue from the Minister of Revenue’s office on 16 October 2023.
You requested the following:

( ... ) can you please send me all Documented Evidence/Information, Inland Revenue
has on the leaked information regarding Tax Havens in the Pacific Islands under ex-
Revenue Minister Peter Dunne. Specifically, what action Inland Revenue has taken
in relation to shutting down Tax Havens and people prosecuted for avoiding/evading
tax through these Tax Havens.

I have interpreted your request to be for Inland Revenue’s actions taken in relation to
dealing with offshore ‘tax havens’.

Inland Revenue has been progressively negotiating Tax Information Exchange Agreements
(TIEAs) with offshore finance centres. At present, New Zealand has TIEAs in force with 19
jurisdictions, including many from the Pacific Islands who used to be considered ‘tax
havens’. Along with over 140 jurisdictions, New Zealand has also signed the Multilateral
Convention on Mutual Administrative Assistance in Tax Matters which facilitates tax
information exchange between jurisdictions.

Regarding the use of New Zealand shell companies for offshore arrangements, changes
made in 2014 to the Companies Act 1993 and Limited Partnerships Act 2008 set the
requirement that all New Zealand companies have at least one director who lives in New
Zealand, or in an enforcement country, and is a director of a company in that country. The
changes also clarified the power of the Registrar of Companies to require verification of
information upon request, and the Companies Registrar was given more power to identify
the true owner of a company. These measures were designed to shore up New Zealand's
company registration process against criminal activity.

Further information regarding the above can be found in the following documents, attached
as Appendix A, which are also available at Inland Revenue’s website (www.ird.govt.nz)
and the Ministry of Business, Innovation & Employment’s website (www.mbie.govt.nz).

e Offshore Tax Transparency
e Cabinet Paper: Misuse of Companies and Limited Partnerships
e Cabinet Paper: New Zealand Company Registration Process

Publishing of OIA response

Please note that Inland Revenue regularly publishes responses to requests that may be of
interest to the wider public on its website. We consider this response is of public interest
so will publish this response in due course. Your personal details or any information that
would identify you will be removed prior to it being published.

Thank you again for your request.

www.ird.govt.nz Ref: 2401A1377



[IN CONFIDENCE RELEASE EXTERNAL]

If you have any further requests for information under the OIA, you can email
oia@ird.govt.nz or send your request via post to:

Information Requests
Inland Revenue

PO Box 2198
Wellington 6140

Please note that any requests for information relating to specific taxpayer information may
be considered sensitive revenue information and is confidential under section 18 of the
Tax Administration Act 1994 (TAA) unless disclosure of this information falls within any of
the exceptions to the confidentiality obligation listed in sections 18D to 18] of the TAA.

Yours sincerely

Angela Graham
Policy Lead, International Tax

Ref: 240I1A1377



Appendix A: Offshore Tax Transparency

Offshore Tax
Transparency
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Introduction from the
Deputy Commissioner

| am proud of the milestones we have
achieved in the recent years as we have
successfully transformed Inland Revenue
into a world class tax administration
that contributes to the economic and
social wellbeing of New Zealand by
collecting and distributing money.

S t not j continue to work hard to ensure all businesses and

individuals conducting cross-border transactions and investing

The recent years have been among the

overseas pay their fair share of tax. To this end we are working
actively with other jurisdictions bilaterally and multilaterally
to promote tax transparency through greater exchange of
information. We have already seen this through initiatives
such as the exchange of financial account data under the
Foreign Account Tax Compliance Act (FATCA) and the
Common Reporting Standard (CRS).

With the increasing complexities of globalisation, we will
continue to actively participate in international solutions to
b ses comply voluntarily, and we facilitate compliance.

(M ORI

Cath Atkins

Deputy Commissioner of Inland Revenue

as e possible for them. At the same time,

Kaikomihana Tuarua o Te Tari Taake
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What Your Taxes Pay For

All New Zealanders benefit from tax
Ka whai hua nga tangata katoa o
Aotearoa i nga take

TAX REVENUE

The money Inlan

res ib

helps pay for %

New Zealanders benefit fro

!;Eies is t ’
ng for %ential services.

eé collect @
services that all

as

government

Individual income tax

$44.8b

48% of tax revenue

Corporate income tax

$18.5b

20% of tax revenue

GST

$26.0b

28% of tax revenue

$36.8b 4

Social security
and welfare

Health

$16b

Education

In 2020—@"ment spen .ows:

$5.8b | Core government services

$5.7b | Transport and communications

$5.2b | Law and order

$4.5b | Economic and industrial services

$2.7b | Defence

$1.9b | Environmental protection

$1.8b | Housing and community development

$1.4b | Heritage, culture and recreation

$1.0b | Primary Services

$0.3b | Other

$0.1b | Government Superannuation Fund

For full details see: https://www.treasury.govt.nz/publications/efu/budget-economic-and-fiscal-update-2022
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New Zealand context

According to Statistics New Zealand census
data, there are over 5 million New Zealand
residents. Several thousand New Zealanders
have also been coming back to New Zealand
since March 2020, as the seriousness of the
COVID-19 pandemic became apparent.

ominately salary

it anannual return

-an AYE) deductions
t of Néw Zealand-sourced

New Zealand individuals and businesses have become increasingly
involved in international trade and investment. New Zealanders
also have strong ties to other countries, including overseas famil
members, properties located offshore, overseas investment

income and even overseas employment relations.

fulfill their
tax obligations, some look for ways to evad d paying
their fair share. In doing so, they place an’unfair burden on

New Zealanders benefit. with its main trading and investment partners which refine

Zealand has a network of 40 double tax agreements (DTAs)

and supplement the unilateral tax credit relief mechanism. The
The New Zealand Governme 2 ive‘and Y focus of DTAs is wider than the elimination of double taxation.
They also reduce tax impediments to cross-border trade and

improvements to the investment and assist tax administration.

families. This means it isimportant f eryone to pay their fair
share of t aland. New Zealand has Tax Information Exchange Agreements (TIEAs)

in force with 19 jurisdictions. These TIEAs allow the exchange of

information for tax purposes between two jurisdictions.

New Zealand (along with over 140 jurisdictions) is also a
signatory to the Convention on Mutual Administrative
Assistance in Tax Matters (Multilateral Convention). The
Multilateral Convention facilitates tax information exchange
between jurisdictions. It is the most comprehensive multilateral
instrument available for all forms of tax co-operation to tackle

tax evasion and avoidance - a top priority for all jurisdictions.

New Zealand has a self-assessment tax system, which is based

on people voluntarily complying with their tax obligations.
Taxpayers are best placed to assess their tax liabilities, and
specific obligations are set out in law.
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Inland Revenue’s role

Inland Revenue aims to be a world-class revenue organisation

recognised for service and excellence.

Inland Revenue works with customers and other organis
to make compliance easy and to give New Zealanders
confidence that everyone pays and receives the ri

Inland Revenue’s role is to contribute to the econom
and social wellbeing of New Zealand by collecti

distributing money.

international tax issues and developing \
international tax legislation.
g

We have responsibility for, ok ainajop role in:

oflecti most of evenue we collect comes
Om in e tax and %

orkin, \/>Families Tax Credits, child

dent loans, paid parental leave,

$

Administering v

support,
and uriclaimed money

%ng information with other agencies

Administering COVID-19 response packages - including

i

the small business cashflow (loan) scheme and the

resurgence support payment. We also support the

)V

Ministry of Social Development (MSD) to administer the

wage subsidy scheme

Together with other government agencies we have a role to play
in delivering inter-generational wellbeing and positive outcomes
over time for all New Zealanders. This includes meeting our

obligations under Te Tiriti o Waitangi and delivering on our role

as part of the Maori Crown relationship.

Offshore Tax Transparency

e characteristics of that system are:

> Greater speed and certainty through efficient self-

management options for customers

> Broader approach to compliance based on smarter use of

information
> A range of working relationships with other organisations
> Excellence in technical work.

Over the last five years we have made huge leaps and bounds
in terms of adopting a Right from the Start (RftS) approach.
Our Business Transformation programme is based on the RftS

principles, especially focusing on tax compliance by design.

Inland Revenue now has a modern, digital tax system that is
serving the needs of New Zealanders and fits seamlessly into their
lives. Inland Revenue has been able to play a key role since 2020 to
support all New Zealanders through the COVID-19 pandemic.

Inland Revenue has designed and deployed several tax

and non-tax initiatives at speed. Our new systems enabled
Inland Revenue to design initiatives based on a high-trust model
whilst having appropriate system checks in place to protect the
integrity of each initiative and the overall tax base.
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Inland Revenue’s international
tax strategy

w»®

Build compliance
vight from the start

S ewTY
o8
Ba

Inland Revenue’s international tax strategy aligns well with

v ision

Inland Revenue’s Compliance Model which outlines the
principles of how we interact with our customers.

R
Y
SEE INLAND REVENUE’S FULL COMPLIANCE MODEL O@ 10

44— New Zealand’s tax @ ross-borde

Taxing foreign
investors on
income earned in
New Zealand 4 Engagement with

i international tax
agencies, organisations
and developing
countries
Taxing
New Zealanders
who invest offshore

Often driven by broader
economic and foreign
policy objectives — not

just tax

ion matters can generally be divided into Through the integration of this strategy, we expect to achieve a future
Ng twd categories: state with the following characteristics:

> A New Zealand economy made more competitive and
productive by ensuring there is a level playing field for all tax-
The taxation of cross-border flows of income compliant customers, fewer competitive distortions and the

lowest possible compliance costs

> Increased assurance to the community that Inland Revenue

. . is tackling abuse of our tax system, especially through our
ﬁ% International co-operation on both a & 4 pecially g

. . . targeting of offshore arrangements involving low or no
multilateral and bilateral basis geting & &

tax jurisdictions

> Continued active collaboration across the globe with the aim to

deliver the best outcomes right from the start for New Zealand.



Our international obligations/
standards

teral Convent

New Zealand is a member of the Organisation ~ Through the DTAs, TIEAs and the
. . New Zealand agrees with<thér countries to the fo g types
for Economic Co-operation and Development
(OECD). The OECD has over many years

promoted international co-operation in tax > A“tom‘ ieor routine exchanges‘of ¢

matters through exchange of information S spedfvesthanges onr q’
and has established the standard for what is
) neous ex ges.

effective exchange of information. This

of exchanges of infoy/

standard encourages transparency and ealand has also expanded its exchange
information sharing in the global market afie as it has implemented key
. T . iatives such as FATCA with the United States,
while facilitating tax compliance. , .
eporting Standard and the minimum standards

Actions 5 (exchanges of summaries of tax rulings)

Inland Revenue regularly collaborates with other tax authorities
in exchanging intelligence and matching data. Liaising closely
with these jurisdictions provides greater transparency of
cross-border transactions. As a consequence, Inland Revenue

has been able to take compliance action against New Zealand

Multilateral C tio . . . S
residents who are not returning their worldwide income or are
v involved in aggressive tax planning arrangements.

Th%@mpetent Authority

f the Competent Authority (CA) The CA function facilitates the exchange of information and

intelligence with tax treaty partners, both individual requests for

ned in our tax treaties and generally information and automatic exchanges of information (such as

involves serving as the primary point of FATCA and CRS). Mutual agreement procedure cases to eliminate
contact for both domestic taxpayers with double taxation or resolve double taxation disputes are also
. . . handled by the CA function.
offshore links and competent authorities andled by the A THneon
in other jurisdictions. New Zealand’s CA function sits within Inland Revenue’s

International Revenue Strategy (IRS) team. As New Zealand’s
competent authority office, IRS administers New Zealand’s
international tax agreements. The relevant contact details for the

CA are listed on page 23 and our website - Who we are (ird.govt.nz).
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New Zealand’s exchange of
information programme

New Zealand has an extensive exchange of
information programme and encourages
international collaboration to the widest
possible extent. New Zealand has signed
up to several types of bilateral and
multilateral exchanges.

o

Exchange of Information
on Request

As one of their duties, the compet

themselves that the information i

aws or pr ices.

Spontaneous Exchange of
Information

o

We annually exchange data with many of our treaty

d weexchange is a combination of information

eland transfer tax statements received by

eceive similar information from some of our treaty
partners which serves as good initial intelligence with an option to
follow-up with further exchange of information requests during

the course of more in-depth compliance work.

8|

These are exchanges where information is proactively provided
from or by a treaty partner in respect of specific taxpayers or
transactions. We endeavour to be as proactive as possible in
initiating spontaneous exchanges of information where we
consider our treaty partners may be adversely impacted by
arrangements that we have come across through our local
compliance work.

Information of this kind may relate to situations in which there is
some reasonable suspicion that items shown in a New Zealand
tax return may not be dealt with in a symmetrical fashion in a
corresponding overseas return or may not have been disclosed
abroad at all. More generally, there may be an indication that taxes
are being avoided or evaded on transactions with an international
dimension. The actual exchanges to treaty partners must still be

made by the Competent Authority.




Foreign Account Tax
Compliance Act (FATCA)

&

New Zealand signed an Intergovernmental Agreement with

the United States which resulted in changes to New Zealand's
domestic legislation, and require financial institutions to send their
annual FATCA disclosures directly to Inland Revenue to exchange

subsequently with the US Internal Revenue Service.

New Zealand has been successfully exchanging this financial
account information with the United States since September 2015,
with US financial account data being provided in return.

Automatic Exchange of
Information - Common
Reporting Standard (CRS)

Currently there are well over
committed to this initiati

New Zealand has be

exchanging CR
ber 2018.including

%

e/ This increased sharing

around the worldsince

€ates the platform to deter,

detect, and addr i at an international level like never

before. Access'ta thi ased financial account information
has furth Inland Revenue realise its goal to be customer-
nce-led. We have been able to use this extensive

centri tel

o further facilitate tax compliance in New Zealand.

Offshore Tax Transparency

Collection Assistance
Arrangements under DTAs/
Multilateral Convention

We have a robust infrastructure in place to support efforts
to collect tax debt internationally. We continue to work

on extending and enhancing interhational mechanisms

for collecting tax debt from dé 0 have left o
jurisdiction. Such mechani
partners to collect ta
this regard, we hav

with countrie

Canada, ) a@h therlandsz?'\t‘he\

ewZ éa%oreign Trusts
(NZFTs
up in New Zealand with a

s@n settlor. NZFTs are required to register with Inland Revenue

and stbmit annual returns within six months of their balance date.
FT$'do not pay tax in New Zealand on their foreign-sourced

ncome.

All the information collected during the registration

and annual return process of an NZFT is shared with the
Department of Internal Affairs (DIA) as the supervisor of trust and
company service providers and the Financial Intelligence Unit (FIU)
of the New Zealand Police. Both the DIA and FIU analyse and use
the information provided as intelligence to feed into their inquiries
and respective compliance programmes addressing money

laundering and the financing of terrorism.

Where the trustee of an NZFT does not cooperate and the income
tax exemption is revoked, we send the details of the settlor to the
relevant tax treaty partner. This proactive exchange allows the
other tax authority to also commence further inquiries into the

settlor and the trust.

You can find more information on how to comply with the NZFT
regime on our website - Foreign trusts with New Zealand resident

trustees (ird.govt.nz).



Our compliance approach

ch.

Our compliance model underpins our customer-centric compliance appr

Our compliance approach is based on the ‘Right from the Start’

approach that supports compliant behaviour, drives out error

overall willingness
responses to the risks identified and thé behaviouys exhibited.

&

and at the same time reduces the possibilities of
non-compliant behaviour. The intent is not just to reduce

wp®)

Build compliance
right from the start

'¢~ S
[ ] C

@z Understand Make it easy

and involve the to comply
and difficult

customer and
not to

EIVANGEY

: norms

Influence

95,( 717/\/\,,
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Our compliance framework

The framework illustrated in the diagram We have designed and enhanced our’Systems and processe;

below demonstrates what we have been automate and make it easier for omers. Through éffectiv
) by the approp

able to truly achieve through the success of e tq ens(ire that most New Z&afanders

our multi-year multi-stage transformation
programme. Through our programme

we have been able to design our systems
and introduce new policies that enable

i e We hdve also gained a
isticated analytica apilities which enable us to
el

e and tri ce-led. These new capabilities
intelligencelserve us well to design and deploy
iapee campaigns, with a suite of multi-faceted

g ability to target our interventions to the

us to assure a larger part of our tax base
which means we collect more revenue with
reduced effort.

COMPLIANCE BY DESIGN @ILITATI
Most people get it right Righ

£,
iy

Policy and

tart WHO DO NOT GET IT RIGHT
Errors and deliberate non-compliance

@WCE INTERVENTIONS FOR THOSE
0l S

1el a1
Legislation
CS and ’m‘-’///'
o N &:,7( Advice Assistance
Y‘ 54
Check and verify
*
) °f: System analytics
& & b Targeted
R intelligence i i
Y : Reviews & Campalgns and Collections

Y Guidance and
Vo o
Education

Investigations Interventions

Systems and
Process Design

Disputes Litigation

UPSTREAM ACTIVITIES AND DOWNSTREAM ACTIVITIES

Acting in real-time and upfront « Making it easy to comply and difficult not to « Focussing on end-to-end
processes from a customer viewpoint « Actively involving and engaging customers and other stakeholders
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Our compliance themes

The world has truly become a smaller place  To this effect w n the g

through globalisation and rapid technological  four key co iance themes:
advancements, which have only further K

accelerated through the necessities created . , » o
. ] eeting our int onalobligations,
by challenges associated with the COVID-19 through @,We exchange of

pandemic. iryﬁ{tio amme

Individuals and businesses are now working and investing acro

iye use of the information and

]

borders more than ever, especially as technological opport M .
P Y 8 PP intelligence we receive from all our treaty

have arisen to work remotely, and the expectation is thatthis . .
partners, with a specific focus on

continue as the new norm post the pandemic. . .
P P New Zealanders with offshore investments

and their tax residency status

This changing landscape coupled with the n

to collect more tax to fund the COVID- fef Initiati Q

meant the area of international ta

focus around the globe. 3 Efficient administration of the New Zealand
foreign trust regime

The aim of our internatina@k is to coll y

t'time through the i
to ensure we are.comp th all the internatiornal’standards, Supporting customers through any
retaining New ery good inWI reputation. 4 compliance issues arising as a result of the

. ) ) COVID-19 pandemic
Ne ] ative apliant culture, we still
need evigilant and reduce any ; pportunities for tax evasion
and taxavoidance. This i§ especially the case where low or no
tax jurisdictions b evade or avoid tax obligations -

oters may offer to set up and manage

Q aware of the ease with which New Zealand companies,
ed

partnerships and foreign trusts can be formed and

potentially used to exploit our legislation from abroad. We work
with our treaty partners on joint compliance approaches and
the increased transparency through the various exchanges of

information to combat such threats.

12



Our compliance
approach in practice

We successfully meet all our international Based on our analysis of this\
obligations every year, with strong support number of compliang
from all reporting New Zealand financial
institutions in respect of FATCA and CRS
requirements. New Zealand’s financial
institutions are required to collect relevant
financial account information on their
customers and submit it to Inland Reven

to exchange with our treaty partners.

Qo collect additional revenue annually from these customers
without any further intervention. In nearly all other cases,
satisfactory explanations and supporting information has been

provided to enable verification.

We are also pleased to note that a number of New Zealanders

heard about our campaigns third hand and have proactively

made voluntary disclosures in respect of offshore income not

econsiderable financial previously returned, which highlights the benefits of this major

ited access in the past transparency initiative and its wider deterrence effects.

We have seen many errors arising from a lack of awareness of

and related entities'tha s tax identification numbers o ) )

. . . . . obligations and the need to return overseas income in
and financial u mation (with details of the financial )
L . New Zealand, especially where the customers have had
institutio| they have invested and the account balances).

withholding tax deducted in other jurisdictions. Overall, we

Il the information we receive to what we hold in our have found the majority of New Zealanders want to comply, the

s'and take a risk-based approach to verify and address any very few who are reluctant to cooperate are referred for more

o

to assessment of undeclared offshore income.

és, ranging from clarification of residency status through intensive audit examination.

Offshore Tax Transparency | 13



Top 10 facts

ABOUT INTERNATIONAL TAX

Your tax residency STATUS in
TAX -
— New Zealand is different from
your immigration status.

Your worldwide income can

include FOREIGN income eve

if you have not repatriated jt't

New Zealand or you have p

tax on it in the other co y P4
the income is exempt in th Q
other country. %

~

ents an@g@
qualify for a

ost, butnot all, forms of
foreig ina%
@advise you to consult a
% \> tax AGENT knowledgeable in

international tax if you're not

sure how the law applies to your

situation as some of the rules
can be complex.

taxT

There are shortfall penalties
for not declaring income but
they can be reduced by up
to 100% if you make a
VOLUNTARY disclosure.

14|

o%e rules in New Zealand may

x CAPITAL GAINS and may
do so even though the gain has
not been realised. Examples
include the foreign investment
fund rules and financial
arrangements rules.

New Zealand will usually give a
CREDIT for tax paid to another
country, capped at the amount
of tax payable here on the
foreign income.

If New Zealand has a

DOUBLE tax agreement with
another country, it may affect
how your income is taxed.

Inland Revenue exchanges
financialINFORMATION
about taxpayers annually with
many other countries and
matches it to tax returns.




Helping you get it
right from the start...

We have provided assistance to taxpayers In general, foreign-sourcedneoma s exempt wh¢n garned-by'a
. . . . transitional tax resid X for'the following:
and their agents in relation to foreign

income, covering a number of issues: . foreign-sourced employment in

income re ao ervices

ve planned to leave the

$ Transitional residence

There is a 48-month period for transitional residents. If this fhsitional residence period

time is exceeded, transitional residents become subject to -19, they have been unable to
New Zealand tax on their worldwide income. The period of A person should not be regarded as
transitional residence begins on the first day of residence i itiohal resident just because they are stranded

New Zealand. ecause of COVID-19. If a person leaves

within a reasonable time after they are no longer
It ends on the earlier of:

SEE INLAND REVENUE’'S TRANSITIONAL RESIDENCY
FLOWCHART FOR INDIVIDUAL NEW ZEALAND TAX
RESIDENTS ON PAGE 19

Transitional residency flowchart for
i eV la residents

You are a transitional resident

Offshore Tax Transparency | 15



Foreign dividend income
$ and the foreign investment
fund (FIF) rules

If you are a New Zealand tax resident who is not a transitional

resident and own shares in a foreign company, the FIF rules
may apply.

You need to calculate FIF income from a shareholding in a foreign
company when:

> the total cost of all your FIF interests is over $50,000
> the shareholding is not exempt from the rules.

If you or your shareholding is exempt from the FIF rules, other rules
apply. You'll usually need to include any dividends you receive in
your IR3 return and may have to pay tax on any gains from tradi

or buying with the purpose of sale.

Foreign dividend in
$ and the controll

company (CF@\

resident and have an i interest of 10% or mere'in a CEC, you
may have to pay taxon ttributed from that copipany.

|n

“Contro of the non-

residel t. However, control can

exi
. ents have a control interest of
. ew Zealand residents control the shareholder

gle New Zealand resident has a control interest of 40%

of more, and no non-associated non-resident owns a larger

control interest.

16|

$ Foreign interest income and the
financial arrangements rules

If you are a New Zealand tax resident and party to a financial
arrangement, you may have income under the financial

arrangements rules.

Financial arrangements involv een when

is provided and when it’s r on exampl e
accounts and term de in foreign currencies)

@gn pensj
|gn m

y re a New Zealan
ident and are a‘@ne

e and the
fund rules

a eS|dent who is not a transitional

iary or member of a foreign

eign superannuation scheme are taxable and need to be included

your IR3 return.

Foreign superannuation
$ scheme withdrawals and the
foreign investment fund rules

If you are a New Zealand tax resident who is not a transitional
resident and have an interest in a foreign superannuation scheme,

you might have to pay tax on lump sum withdrawals or transfers.



$ Foreign rental income

If you are a New Zealand tax resident who is not a transitional
resident and own rental property overseas, you would generally

need to pay tax on any rental income.

The rules for calculating income in the other country may differ

from New Zealand and require you to make adjustments.

$ Foreign property gains

If you are a New Zealand tax resident who is not a transitional
resident and purchased a property overseas with the intention of
selling it, any gains may be taxable even if the property was your.

main home and even if you also paid tax overseas.

$ Foreign social @
security pensior@

If you are a New Zealand tax residen

vhods/not a transitio
resident and receive a social se

you will usually have t X ©

If the other country.also dedticts tax, you'may be able to claim a
foreign tax J&in ax return, w
SR v
V)

Forei e ciary income
$ andta distributions
@n sts
If yourare.a New Zealand tax resident who is not a transitional

rt and a beneficiary of a trust, you are generally taxable on

our warldwide income. This can include beneficiary income and

taxable distributions from any trust or estate overseas.

Offshore Tax Transparency

Taxpayers working remotely
$ in New Zealand for overseas
employers

With the emergence of COVID-19 there have been a large numbe

mentfincome for dependent services article.

50 8

ealand-based overseas employees should register as IR56
payers, to ensure PAYE is still deducted in the scenarios outlined
above. This means filing monthly PAYE returns declaring your salary

and wages; and, paying PAYE to Inland Revenue.

In addition, if New Zealand has sole taxing rights in terms of a DTA
you will be unable to claim a foreign tax credit. This relates to the tax
that your employer may still be deducting for the salary and wages
they are paying you from overseas. So that you are not double
taxed, you will need to approach your overseas-based employer and
request that they not deduct tax from your salary and wages. You
will need to liaise with your employer and approach the overseas tax
authority to request a refund of tax incorrectly deducted from your

salary and wages while you have been working in New Zealand.

|17



Offshore is no longer off limits

OFFSHORE investments have become far more transpa
with the automatic exchange of financial account d
New Zealand’s extensive network of international t Xt

@@@

All G2¢ ries; OECD offshore finance centres
hav TED to the exc ge of information standards
he OECD.

n

dlose working ips with major tax
nd isan 3 c ar CIpant in both bilateral
| projects ' data leaks such as the
and the ra Papers.

Inland Reve i u
treaty P
and
Pa

Taxpayers should be wary of any offshore arrangement
involving secrecy or concealment — arrangements that involve
disguised ownership or hidden income should be treated with
great CAUTION.

Make no mistake — increased international co-operation,
improved technology and risk assessment capabilities, as well
as the intelligence we continue to obtain, all mean it’s very
unwise to not declare offshore INCOME.

If you have not declared offshore income, then you should
think seriously about taking professional advice to
REGULARISE your taxation affairs through filing proactively
a voluntary disclosure with Inland Revenue.




IR1249

Transitional residency flowchart for
individual New Zealand tax residents

This flowchart will help you determine whether you qualify as a income from the supply of services are not exempt. You'll generally
transitional resident for income tax purposes. If you do, you may be pay tax on income with a source in New Zealand.

eligible for a temporary exemption on most, but not all, types of ) . . .
If you're a New Zealand tax resident who is not a transitional

foreign income for at least 4 years. Foreign employment income and
resident, you'll generally pay tax on your worldwide income.

o
No You are %

||| Are you a natural person?
nota

The temporary tax exemption is only available to individuals. transitional

resident
l Yes ( @

Youare No Are you a New Zealand ta £
nota
e dtersl 4—  Youbecome a New Zeala d tax resident by bei ent fa ore than 183

resident days in a rolling 12- iring a p nent place of abode.

l Yes

(-l: Have you been a non-resident for 10 years or mor: IS You are
nota
transitional
resident

You must not have been a tax resident of Ne and at any time in th

10 years before you qualify as one, ignoringthe

rrre

You are

e ou previously been a transitional resident?
8
transitional can only be a transitional resident once.

resident

L. . )
ional resident? Yes You are
itionakresident at any time by giving notice to Inland Revenue. The ~—p nota
transitional

op’being a transitio a‘Rgesi ept must be given within the period for filing a tax return.

o be a tra

resident

l No
00
You are )
PN Yes Have you or your partner applied for Working for Families Tax Credits? Il
transitional “— If you or your partner apply for Working for Families Tax Credits, you cease to be a
resident transitional resident and must return your foreign income. You cannot change your decision.

lNo

=
EHEH Has the period of transitional residency ended?

The period begins on the first day of residency and ends on the earliest of:

Yes You are
—) nota
transitional
resident

. the day you choose not to be a transitional resident

. the day before you stop being a New Zealand resident

. 48 months after the end of the month in which you become
resident, ignoring the 183-day backdating rule.
Find out more
. . . . N
For more information about transitional residency, refer l °

to www.ird.govt.nz/roles/nz-tax-residents/exemption,

IR1247 Foreign Income Guide or IS 16/03 Tax residence. You are a tranSitional resident
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International collaboration

Inland Revenue actively collaborates with
treaty partners to identify and combat
any opportunities for offshore evasion
and other aggressive tax planning matters.
Stronger collaboration and international
partnerships provide earlier insights into
schemes that are developed abroad and
subsequently marketed in New Zealand.
The various exchanges of information
provide considerable intelligence.

Increasing level of globalisation has made int

collaboration more of a necessity than an
collaboration provides assurance tha

aligned to international best pr:

New Zealand to meet
its international
The enhancement
of our reputation
internationally

obligations

/ Capacity building
through international
learning opportunities

and sharing
best practices

ére are several key international networks in which
Inland Revenue actively participates.

20|

@ Intern@l
@y elligenc d Collaboration (JITSIC)

OECD standards

Our commitments to i
for the vast bulk of o
international obligations:
e OECD and

rnational tax

information standards are set by consen

acton Inland e@e inge
poliey settings
askforc

e on Shared

have a djree

strat

Inlandf ively participates in the JITSIC Network

which brings.together over 35 of the world’s national tax

d@nistr ions that have committed to more effective and

exchange and collaboration, while ensuring that all exchanges
of information are in accordance with the provisions of an
effective bilateral or multilateral tax convention or a tax
information exchange agreement. Inland Revenue has benefited
through the sharing of intelligence and strategies dealing with
emerging international tax risks as well as advances in analytical
techniques and best practice compliance approaches. We also
benefit from collective evaluation of major international data
leaks via JITSIC, such as the Panama Papers and more recently

the Pandora Papers.

Study Group on Asia-Pacific Tax
Administration and Research (SGATAR)

Inland Revenue is a member of SGATAR and actively participates in
all SGATAR-related activities, which facilitate greater understanding
between all Asia-Pacific nations, their context and what drives their

respective compliance approaches.




International capacity building

Inland Revenue plays an active role on the global
stage, assisting other countries’ tax organisations
to build their capabilities. We provide experts
on an ongoing basis to train other tax
administrations in all aspects of international
exchange of information.

Outreach to Asia-Pacific region

Working with international partners, we have been especiall
focused on supporting the implementation of internation

tax standards in Asia and the Pacific. We work closely

Q)

@m iative has be ish
6 Racific jurisdictions in
w \

OECD (Global Relations), SGAT, the Pacific Isla ax

Administrators Association (

ovide one-to-

outreach tax technical as

Taxation Q
Foru
Tax P

Intern
Mu

Nnd has 40

article estab

7

s, each with an
utual agreement

for resolving difficulties

these TIEAs which include a MAP article.

Under the MAP article, the competent authorities of the
contracting states engage with each other and endeavour

to resolve disputes that arise from the way one or both
contracting states are interpreting or applying the particular
DTA. This process effectively equips the tax administrations
with the practical means to ensure that cross-border income

earning activity is taxed correctly in accordance with DTAs.

Offshore Tax Transparency

)
%ﬁisputes -

,%r ement Procedure

Our overall aim is to complete MAP cases within 12 months

of receiving a request for assistance. The time taken to resolve
MARP cases will vary depending largely on the complexity of the
matter in dispute. We have experienced a moderate case load in

recent years with good turnaround times.

New Zealand is a member of the Forum on Tax Administration’s
MAP Forum and has committed to resolving treaty-related
disputes within an average timeframe of 24 months. We have
also been subject to a rigorous peer review by the MAP Forum,
the main recommendation being that we update a number of
our older DTAs to the latest wording of the OECD Model Tax

Convention, which we are progressing.

For further details on how to apply for a MAP request you can go

to our website - Mutual agreement procedure (MAP) (ird.govt.nz).
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What’s on the horizon?

The gig and sharing econo tential to g

Inland Revenue will continue to run
compliance campaigns to verify and facilitate
compliance by New Zealand tax residents in
returning their offshore income.

. . ess this issue, including
We have an ongoing monitoring programme:

ce of sellers with their tax

> ensuring customers continue to return their overseas

income as agreed during recent reviews carried out

> verifying customer records against additional infgrmat

received from treaty partners for later years.

Inland Revenue has been working hard to as 's@o ers atforms'and in particular the income derived by sellers.

regularise their tax affairs, and in most, volurtary

disclosure has been accepted and pépalt

rypto Assets

if the position is not maintained

reason, i.e. a change in circ The rise of crypto assets which are frequently offered, traded and

information as to previously serviced by non-regulated or lightly-regulated intermediaries has

income, then the re ese customers will be esca picked up considerable speed in the last few years.
more in-depth examina

w The OECD is developing a framework for crypto-asset reporting
In the spi ng tax trans| a € o'faciliate by brokers, dealers and exchanges. It is proposed that these

' as been working intermediaries report information about crypto-asset holdings

éss information gaps, and transactions, ensuring a level playing field with traditional
financial products. Under this initiative, jurisdictions would then
share this information with each other to give tax administrations

visibility and enable effective risk assessments to be carried out.

Gig aring Economy

decade, the ability for buyers and sellers to

through electronic marketplaces and digital platforms
eated a new kind of economic activity which is becoming
increasingly popular. This rapid growth of the gig and sharing
economy has resulted in governments across the world
evaluating their tax systems to ensure that tax settings do

not create barriers to sensible economic activities, and also to

ensure that tax is collected in respect of these activities.
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Contacts

John Nash (Strategic Advisor, Internation
Anu Anand (Service Leader, Internatio
Carmel Peters (Strategic Policy Advisor)

@@

Principal Competent Authorities

Competent.Authority@ird.ge
International Re gy
Mutual Agreement Procedure Inland Reven
.§§.nz
Exchange of Information @ \
@ lingte
@ Co tent.Authority@ird.govt.nz
@Mcmpetent.Authority@ird.govt.nz

&

John Nash @
Strategic Advisor, In a
ue g

Offshore Tax Transparency




Glossary

CA

Competent
Authority

DIA

Department of Internal
Affairs

FIF

Foreign Investment Fund

GST

Sars”

/\/\utua|§ nt
% re
@ PAYE

Pay As You Earn

SGATAR

Study Group on Asia-
Pacific Tax Administration
and Research

2|

@ntellige e
o e
%& ternational

S
Controlled Foreign o eporting

Company andard

DTA @ @gA

Double Ta@ i ccount Tax

Agree Compliance Act

evenue Strategy

NZFT

New Zealand
Foreign Trust

PITAA

Pacific Islands Tax
Administrators
Association

TIEA

Tax Information Exchange
Agreement

§ Group of 20 Highly

G20

Developed Countries

JITSIC

Joint International
Taskforce on Shared
Intelligence and
Collaboration

OECD

Organisation for
Economic Co-operation &
Development

RftS

Right from the Start



For more information please
refer to:

> www.ird.govt.nz/international-tax/exchange-of-
information/crs &
> www.ird.govt.nz/international-tax/exchange-of-
information/fatca @

> www.ird.govt.nz/international-tax/double-tax-agreements

> www.ird.govt.nz/international-tax/foreign-trusts-nz- @

resident-trustees @
> www.ird.govt.nz/international-tax/business/tra -
pricing/practice-issues/controlled-foreign-compan

and-organisations/types-of-busi

investment-funds-fifs



www.ird.govt.nz



Appendix A: Cabinet Paper- Misuse of Companies and Limited Partnership

In Confidence
OFFICE OF THE MINISTER
OF COMMERCE

The Chair
Cabinet Economic Growth and Infrastructure Committee

Misuse of New Zealand Companies and Limited I@ershipg/&

( :
N/
Proposal \,,,)
That Cabinet agree to a number of measures aimed at red%@ misuse of ealand
-

companies

N
. Q=
Executive Summary )
There is evidence that individuals and groups (p L% offsh %re s) are misusing the

i
New Zealand company incorporation regime a%d\ onseque threatening the international
reputation of New Zealand.

Cabinet has agreed to some measuresq;ax
the Companies and Limited Partnerngi;ger endme FBI e Bill) [EGI Min (10) 17/5 refers].
The Bill is currently before the Comme e Commit Q&

<> ”»

Since 2010, 248 New Zeala @ anies hawv 'h'/identified as being allegedly involved in
facilitating crimes. This a@@ more th A/%%
,,\ '7/

ht companies a month, a significant increase
from a rate of less than thr [

panie etween 2006 and 2010.

(C~
The removal of N \Z‘e/ d from-the pean Union banking and corporate “white list” in
February 2011 furtheér highlighted thé misuse of New Zealand companies. The activities of New
Zealand regi ell comp% ve been linked to this removal, although the European
Union’s requir relate primarily to anti-money laundering and terrorism financing controls.
These will be addressed ‘through the commencement of the Anti-Money Laundering and
Coum@ ncing %ﬁsm Act 2009 next year. The proposals in this paper relate to

limited p hip incorporation and enforcement processes.

o/f the acﬁ/\ers pact of these issues on New Zealand'’s reputation as a well regulated
jurisdiction, hr cqrg@end that Cabinet consider a number of further changes to the Companies
Act 1993 eBb‘ ctive of these proposals remains to maintain and enhance the current high
reputati f New Zealand as a place to do business. The proposals have been considered
agai following requirements:

/a efficient company registration regime should remain a competitive advantage for New
‘ <\> aland;
;ii/ Any measures should be effective in reducing misuse of the company registration regime;

C. The costs of legitimate businesses should be minimal unless the benefits can be clearly
demonstrated to outweigh those costs; and

d.  That, where possible, there are benefits of aligning with the Australian regime.

MBIEMAKO 2937888



In Confidence

I consider the amendments detailed below to meet these requirements. | have also been
advised that they would not impact on New Zealand’s World Bank ranking for either starting a
business of for ease of doing business.

These measures, which are outlined in a table in Annex 1, can be grouped into three
categories:

Accountability —

. Requiring companies to have a director who is either a resident of New Zealand a
resident director in a prescribed enforcement country (initially Australia). Having %dl
who is resident in New Zealand or Australia will ensure that ne accessible t

i
enforcement agencies is legally liable for the actions of the co \é;
. This measure will impact approximately 4,200 out of ,000 comp%@n the
Register (0.77 per cent). Note however, around 1,20 e 4,200 c anies affected

have been categorised as “high risk” by the Compaqies Office. It i "t"f;igg re estimated

that fewer than 3,000 legitimate companies will bxﬂ@iﬁt&}d by thl%/C |

((N)LY
. These companies will need to hire a New Ze ent dir @\gt/a cost ranging from
a few thousand dollars to around $50,000 Ih\ only dditional cost for these
companies if they choose to hire an ad@\ rector er than replacing an existing

overseas based director.

Transparency — (%
) Requiring disclosure of the da@plaee of%} directors. This measure will better
to

enable the identification of s-and wil \/e gligible costs on business.
ir ulti "”"r{)Iding company, if they have one. This

é%sjo that persons dealing with a company can
€ costs on companies impacted by this measure

. Requiring companies
measure will provid
know where “control

ol
.

will be low. “)

Enforcement —. \ '\ >

. Expandi egiStfars%/ r to seek information on the ultimate ownership and
control of mpany.

| reco
ther propose that Cabinet delegate responsibility to the Minister of

hat the applicab
erce, the u Economic Development and the Minister of Finance to determine the
ext to whi Wt; measures are applied to limited partnerships and the appropriate

transitional o\iéjd s required to implement these measures.

at the s are applied to the Limited Partnerships Act 2008, to the extent
0

The Bi uld-provide the appropriate legislative vehicle for progressing the recommended
me f agreed, these proposals will be included as recommendations in the Ministry of
Bu s, Innovation and Employment’s departmental report to the Commerce Committee.
()

NS
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In Confidence

Background

1 Criminals use multiple layers of corporate structures to hide a variety of serious crimes
including money laundering, trafficking arms and illegal substances, and fraud, often with
the assistance of lawyers, accountants, financial service providers and company
formation agents. Corporate structures can be used by criminals to mask the source of
funds used to buy property, conceal true ownership of property, maintain control of
criminal proceeds and assets and obscure the link between illegal activity and as .
These layers make it exceptionally difficult for law enforcement, agencies to i@
individuals and hold them to account. Is

|
isusing

2 There is evidence that individuals and groups (particularly offshore interests) &
the New Zealand company incorporation regime and’consequently thr g the
international reputation of New Zealand. High profile edted instances ‘of foreign-
controlled New Zealand companies engaging in crir |naI activities overse:
seriously impact New Zealand'’s international standi

y imp @,, — //\\

are likely to

3 The primary causes of this increase in mist W Ze Eks iﬁﬁmpany registration

system are:
a. The unprecedented promotion of ‘aland in 0 ated companies to wholly

overseas interests by trust and comy al rs (TCSPs);
b. The lack of information requi | ial ownership and control of New

Zealand companies in co II regulated jurisdictions such as
Australia; and -

c. The ability of pers d ove glster a company in New Zealand via the
internet or a T no su s Irnk to, or apparent intention of operating in,

New Zealam;ﬂ
4 The Govern ce umber of reforms to strengthen New Zealand's
company g "’|Ie at the same time maintaining its reputation as a good
and ea ct business. The Anti-Money Laundering and Countering
Flna C|n errorism Act 2009 (the AML-CFT Act), which comes into force on 30 June
20 impose u ber of due diligence requirements on New Zealand based
hese erI be reporting entities under this Act, requiring them to
ke id ification and risk assessments and to report any suspicious matters
Qtﬁ)}he NZ P% ancial Intelligence Unit. Overseas-based TCSPs will not be subject to

is require

5 Companles and Limited Partnerships Amendment Bill (the Bill) includes a
measures intended to reduce the misuse of New Zealand’s companies regime

grve the Registrar of Companies (the Registrar) enhanced _powers to respond to

// \\ binet in 2010 [EGI Min (10) 17/5 refers]).

\6 /The Bill passed its first reading in the House on 24 July 2012 and was referred to the
Commerce Committee for consideration. The Committee has received 13 submissions on
the Bill, a number of which propose that further measures to reduce the potential for
misuse of New Zealand companies should be included in the Bill.
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Developments

7 Since Cabinet’s decision in 2010, a number of further incidents of the misuse of New
Zealand entities for money laundering, fraud and tax evasion in overseas jurisdictions
have come to light. Since 2010, the New Zealand Police Financial Intelligence Unit and
Interpol have received 171 requests for assistance regarding 248 companies allegedly
facilitating crimes. This averages at more than eight companies a month, a significant
increase from the rate of less than three companies a month between 2006 and 2010. In
almost all cases, limited information is able to be provided concerning the activities of the
companies concerned, or who ultimately controls them. &

8 A number of these cases have received considerable media a
already damaged New Zealand’s reputation as a well re jurisdictio
Companies Office is undertaking increased risk assessment 0 panies, the
to the effectiveness of this work under the current le ion.” There
criticism of the measures included in the Bill as not going far-enough 0_prevent pervasive
misuse of New Zealand-registered companies. O L ‘//\\

_/
9 The misuse of New Zealand companies wa ighli d\été/ New Zealand was
removed from the European Union banking an rporate *w list” in February 2011.
The activities of New Zealand regist @éll compé&% ve been linked to this
removal, although the European Union relate primarily to anti-money
laundering and terrorism financin% i ment of the AML-CFT Act will

ion in this area.

put in place the measures requiﬁl/
W) RN
10 | am also aware of reputational issues inv g&{hg misuse of building societies and the
Financial Service Providers Register. Officials-are examining whether further measures
are required to addre issues and willprovide me with advice on these matters by

the end of the ye% \\J/
2 =

( K/j
11 It is my view that-in )ight of t rmation a number of further amendments to the
Companies %% and the Limited Partnerships Act 2008 should be considered in

LA v o .
order to_impr the accountability, transparency and enforcement of these regimes.
These o&:’l have developed out of Cabinet’s request for further measures to improve

erson transparency’ and assist the investigation and prosecution of serious crime

‘leg
%2/3 refers se measures are outlined in a table in Annex 1. They have

X nsidered against the following requirements:
@é An effi C any registration regime should remain a competitive advantage for
L7 pany reg g p g
New/ie"ala :
‘\n\,/ o . . o
b. easures should be effective in reducing misuse of the company registration
; and

e costs of legitimate businesses should be minimal unless the benefits can be
learly demonstrated to outweigh those costs.

=
\12\//I consider the amendments detailed below to meet these requirements. | have also been
— advised that they would not impact on New Zealand’'s World Bank ranking for either
starting a business of for ease of doing business.
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Accountability Measure

Requiring New Zealand Companies to have a Resident Director

13

14

15

16

17

18

I recommend all New Zealand incorporated companies be required to have a director who
is either a resident of New Zealand or a resident director in a prescribed enforcement
country.

The Bill, as it currently stands, requires companies to have either a resident dirg?c@
resident agent. It includes an exemption for companies with t direct ) s in_a

enforcement country, which will include Australia. My proposal would involve r \mc\\ﬁn&he
resident agent option from the Bill, but retaining the enforcem [ @1 The

: ountry exempti

Companies Office would be able to require confirmatio
basis.

lency on a risk@ssessed

While the resident agent requirement was consi @Vdrpetter th;ap’ift\ atus quo, it will
only provide limited deterrence, as many crimi 0 seek %ﬁsgys er a New Zealand
company already use a local agent. The pr dutie ident agents are not
onerous and the penalties for non-co "th\e re lig is no obligation for a

resident agent to know much at all about
in their interests to know less rather than

“ompany the resent. In fact, it would be
about %&}c company.

Resident agents will therefore &l‘m' d help-to\e ement agencies and will in many
cases not be legally liable for the “actions og@ mpany. Also, as there is no clear
legislative precedent fo@a compan @‘frce/, /' the legal requirements necessary to

underpin their functions ies are/no nd untested.
(C

Requiring a residen r(wit

{Wﬁ‘lternative of a resident agent) would ensure
that there is a person in-New Z

to hold criminally liable for the company's actions.
Of the companies that'have been ified as being involved in money laundering, fraud
~\ - . . .
and tax evasion-in overse ' ons, a large number do not or did not have a resident
director 1 note that requi% ident director is also consistent with the approach taken

in a number of other jurisdictions, including Australia.

I , requiring sident director would create a significant barrier for overseas
TCSPs_that register companies in New Zealand. That is, offshore based TCSPs
W

N ) .
<O willneed to k agreement of a New Zealand resident to act as a director for these
""'oﬁpanigéﬁm may be difficult considering the legal liability associated with acting as a

(CY)
N/

d above, New Zealand based TCSPs will be required to undertake due

direct .W\gg@t
dili %ﬁ report suspicious matters to the Department of Internal Affairs under the
A% ct.

e

xemption of companies with resident directors from prescribed enforcement

19
//‘@untries (Australia initially) is a compromise designed to ensure that this change does

not impact Australia-based New Zealand companies, which currently make up the
majority of companies without a New Zealand resident director. Additional countries will
also be able to be prescribed if the Government is confident that they would impose New
Zealand criminal fines.
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Impact

20 The requirement for a resident director would therefore only impact the less than one per
cent of New Zealand registered companies that are estimated not to already have a
resident director in either New Zealand or Australia (4,200 out of 550,000). This figure is
an estimate because information regarding directors’ country of residence is only
available for about 85 per cent of companies.

21 Around 1,200 of the 4,200 companies affected have been categorised as “high FIS@

the Companies Office since risk assessment began in 2010. Th mpanies avé\tlll 0

the register as they meet the current registration requirements these c es
have been created by the 77 TCSPs that the Companies_Offi nitors. ‘A.number of
companies that have previously been placed in this cate subsequently, een tied
to criminal activity. Deterring these entities from conti to trade on New-Zealand's

reputation is a benefit rather than a cost to the New Zealand economy.
<> )
22 Therefore less than 3,000 of the companies a ""réllkely i} }gltimately carrying
on business in New Zealand. It should be no ighifican f these companies
are likely to be shell companies that h@ et be dentified by the Companies

Office.
' |sh to Zealand subsidiaries, without
|t|mat ance reasons; however, these

costs for complying with the new

23 | acknowledge that some compani
New Zealand based director %m
companies will have a range ?Qop%/ons W|th
requirement.

)
24  Firstly, legitimate co %2 vith sub?st \N operatlons in New Zealand could hire a
@I@the Institute of Directors, average directors’
ear. The larger companies will pay an average of
the scale the fees would be around a few thousand
rred if a company decides to increase the size of its

dollars. The ey;:\ will only be-i

board r n repla X|st|ng director. There may also be additional costs
assoua the com&éﬁé@ and inconvenience of having a director who is based in a
dlff try to rest of a company’s board.

25 nies that rr@o ate in New Zealand in order to hold intellectual property will need
<) a res irector, however | expect that the director fees would be low, reflecting
the fact tbgt\t

pany is inactive.
%ﬁen’? directors may choose to act as a “proxy” for an overseas person by signing
ir-day-to-day powers over to another person, as allowed by the Companies Act.
oxy directors may have a lower level of legal liability for the actions of the
ny and would be less effective in assisting enforcement agencies. However, this
/ \ uld also provide a lower cost compliance option for overseas-based New Zealand
\\ ) )companies that do not wish to have an actual director based in New Zealand.

fees are in the ordero 3,600
$50,000 whil at%hef)& ry small el

Alternatively, persons based offshore are able to incorporate in their country of residence
and still operate in New Zealand, without the need to have a New Zealand resident
director.

28 | consider the benefits of this proposal to outweigh the costs that will be imposed on the
relatively small number of legitimate companies affected.

MBIEMAKO 2937888 6



In Confidence

Consultation

30 The majority of submissions to the Select Committee on the Bill have identified the
limitations of the resident agent option, as stated above, with the Institute of Directors in
New Zealand and the New Zealand Shareholders Association submitting that the re%x@

agent option should be removed in favour of simply requiring a resi%nt director. <

31 The NZ Police, Reserve Bank, Financial Markets Authorit inistry ol\éléjs ce
consider that this measure would significantly improve the ess of eg/ ent
actions. The Inland Revenue Department considers that i% ident director irement

may also aid in their auditing of New Zealand compa rovidi New Zealand
based director to provide the required information and” who s_liable in certain
circumstances for the tax obligations of the comp L /\

Ny (N

Transparency Measures @ N
.

Requiring a Date of Birth and Place of &
32 I recommend that company directors-be: their date of birth and place of

ired to p%ﬁz
birth. While Cabinet has previous ded not to,ado se measures, | consider them
to be worth re-evaluating in light.of recent exa pl\gs%g> Iving the misuse of New Zealand
%kiﬁbe held b

companies. This information w egistrar and would not be on the
public register. — O L
M) 7

33 These measures w ide add'rﬁb’n@\l ers for enforcement agencies to identify
directors and ger}e@ rners in@\eﬁ)gation. It is not uncommon for more than one
person with the/same name ther and son) to reside at the same residential
address. W - pliance action is required against an individual
director, cl tion is desirable.

34 : ere there are ¢ rns about a company, the Registrar could, after the Bill is

¢

S%eﬁuiriny ire to provide their date and place of birth would bring New Zealand

omp é\‘/\p' o line with the Australian Corporations Act. This will in turn facilitate the

har isation” of the registration process between New Zealand and Australia. The
n%dom and Singapore also require birth information from directors.

U
36 Ez requirements have been consulted on with industry groups, are not controversial
/\ d are of no significant cost to business. A number of submissions on the Bill are
([ () sUpportive of this measure.

N,
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Identifying Ultimate Holding Companies

37 A number of submissions to the Select Committee on the Bill have also proposed
requiring companies to advise the Registrar of its ultimate holding company, if it has one.
The ultimate holding company is a company which controls the registered company,
whether by equity ownership or otherwise. This holding company is currently not readily
apparent, especially if the chain of holding companies includes offshore entities. This
disclosure is a matter of public interest and record so that persons dealing with a

company can know where “control” ultimately lies.
38 Australian companies are currently required to publicly disclo ir ultimate holdi

company to the Australian Securities and Investment Commis ASIC). This only
applies if the ultimate controller is a company rather tha idual. timate
holding company is defined in the Australian Corporati as the holdi mpany
that is not itself a subsidiary. In effect it is the co that hasCeontrol’ over the

composition of the board of directors. —~

39 | consider this proposal to have merit and r <>entff the Co/’p\‘ies Act should be
amended to require companies to inform the of thej It&rm,f, holding company if

they have one, in line with Australian requiremel
) ) <<§
ima

40 The management of a company will_kr holding company is and |
therefore consider there to be minimal¢ ciated with this change.

Enforcement Measure QJ/‘

Enabling Information on Ulth ﬁe Owne/rs@isjl Control to be Required
41 | recommend expan Regist@r&\p ers to allow him to require information

identifying the ultima rship Q@nfr“l of a company. This change would go some
way to addressin&ge\

g the in the previous FATF assessment of New Zealand.
New Zealand’s next progress re
plenary in Oﬁg?fr} 013. | ,

o the FATF is due to be considered at the FATF
the latest FATF standards, issued in February this
endati

year, is 0
ouldensure~that theére is adequate, accurate and timely information on the
i ship and of legal persons that can be obtained or accessed in a timely

4 QWble the and other authorities already have investigation powers, these new
owers \ ould w the Registrar to require companies and other relevant persons to
provi ini&t tion on who really owns the company if the shares are held in a trust, and
to nformation on any person who is controlling the management of the company.
provide this information would be a serious and persistent breach of the
anies Act and could ultimately result in the removal of the company from the
gister.
()

\K?a//‘ This information would only be required by the Registrar on a risk assessed basis and the
—  vast majority of New Zealand companies would be unaffected.
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Limited Partnerships

44  The concerns relating the misuse of New Zealand companies also extend to the limited
partnerships regime created under the Limited Partnerships Act 2008. From its inception
there has been a high uptake of the New Zealand limited partnership vehicle by offshore
interests which have no business presence in New Zealand and general and limited
partners who are located wholly offshore. Many of registered limited partnerships are
known to be carrying on business as offshore financial institutions.

45  The proposals in the paper would require limited partnerships to have a general p@

who is: a natural person resident in New Zealand; or partnershi a partner%}) is
resident in New Zealand, or a New Zealand company with a director. | This/ will
apply to the approximately 440 limited partnerships out of t 2 perc \]’H‘ ntly
registered who have no connection with New Zealand. <§

46 | propose that, to the extent that they are applicable, the proposed in this paper
should also apply to limited partnerships, notin ill be needed to

. some ch?.nhgbS
)

ited partne
47 | propose that Cabinet delegate authorit 0t inister merce, the Minister of
Economic Development and the Minist f Finance, t e decisions on minor policy

issues relating to these changes, includi e appl'f;u% these proposals to limited

=%

reflect the differences between the companies

partnerships.

International Obligations

Consultatio
49 C %ﬂ)}) has k%%ndertaken with the Registrar of Companies and the inter-
tmental Organi rime Policy Committee, comprising of: the Department of Prime

‘ ister and inet;-the Police; the Inland Revenue Department; the Financial Markets
OA,U' ority%r\é%% ve Bank; the Department of Internal Affairs; the Serious Fraud Office;
reasury; (the istry of Foreign Affairs and Trade; and the Ministry of Justice. In
additigg,wﬁeﬁws of submitters on the Companies and Limited Partnerships Amendment

Bill 2en taken into account when formulating these proposals.

mplications

Fin
/50 hile there will be costs associated with the establishment of any new registration
/'\\‘r guirement, the Companies Office considers that it would be able to absorb these within
// current baselines. The proposal to require a resident director will be less costly and
~ complex to implement than the existing measure in the Bill allowing for resident agents.

51 The enhanced powers of the Registrar may give rise to enforcement action. Any costs to
the Companies Office arising out of these proposals would be absorbed within the current
baseline funding for its current enforcement functions.
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Human Rights

52  The proposals in this paper appear to be consistent with the rights and freedoms affirmed
in the New Zealand Bill of Rights Act 1990 (NZBORA) and the Human Rights Act 1990. A
final conclusion as to the consistency of the proposals with NZBORA will be possible once

the legislation is drafted.
//&
©
. v
Regulatory Impact Analysis

54  The Regulatory Impact Analysis (RIA) requirements appl the proposal in this paper
and a Regulatory Impact Statement (RIS) has been prepared and is-attached. The

Regulatory Impact Analysis Team (RIAT) has rg dIhe RIS/ﬁ }r by the Ministry

Legislative Implications

of Business, Innovation and Employment, an rs that \hfoﬁmatlon and analysis
summarised in the RIS partially meets the uranc .

Quality of the Impact Analysis

55 The RIS provides adequate supp r-a deCISIO ther to remove the Resident
Agent option. However, on th of trang% and enforcement the problem
definition is not set out clearly ei%q 'to enablé the reader to judge whether the proposed
interventions will provide the b possible \solutions. There has been only limited
consultation on the p S@s but the. RIS draws appropriately on the previous

consultation and the i ved du%@e elect Committee stage of the Bill.

Consistency with G@ nt St \m on Regulation

56 | have con3| nalys ice of my officials, as summarised in the attached
Regulator atem i
and cav ar ad y not t [

d-l’am satisfied that, aside from the risks, uncertainties
Cabinet paper, the regulatory proposals recommended

in this p
U|red in |IC interest;
) | deliv i@est net benefits of the practical options available; and
<§ " Are (%ons ith our commitments in the Government Statement on Regulation
Publicity

media attention. Recently some reporters have criticised the Bill as not going far
h to prevent the misuse of corporate entities. Conversely any decision to implement
/ ther measures may be opposed by some commentators if they are thought to create an
\\ ) Jimpediment to the starting or running of a business. | do not propose any media statement
on these matters while the Bill is under consideration by the Select Committee.

57 I%%k hat the Bill's progression through the select committee process will receive
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Recommendations
It is recommended that the Committee.

1

%gfee th
evelopr

Note that there have been a number of recent examples of New Zealand companies
being used by criminals to mask the source of funds used to buy property, conceal true
ownership of property, maintain control of criminal proceeds and assets and obscure the
link between illegal activity and assets;

Note that the majority of these companies had no substantive I to New Zeal

were seeking to exploit New Zealand’s reputation as a well regul isdiction; [ \

Note that while the Companies and Limited Partnerships A nt Bill i ., some
measures to reduce this misuse, there are a number measures that could be
implemented that would further improve the effectlvene S he Co p ies Act 1993 in

this area, at minimal cost to legitimate businesses;

Agree that the Companies Act 1993 be ame
companies to have a director who is either
director in a prescribed enforcement cou @\

'reqw QQL ealand incorporated
ident o Iand or a resident

ded to rectors to provide their date
0|

Agree that the Companies Act 1993 be,,

and place of birth to the Registrar
\\

Agree that the Companies A<c§19 3 be a to require companies to publicly

to require compa rovide i iﬁnd/v/on relating to their ultimate ownership and
control;

disclose their ultimate holdi g\company, |f%
Agree that the Com g%é 1993 b@a% ed to provide the Registrar with the power

Agree in pri \’(h/at th
limited p ps to th

me_decisions made in respect of companies also apply to
hat they are applicable;

Agr that.a’committee consisting of the Minister of Commerce, the Minister of Economic
nt an inister of Finance may take decisions on any necessary
prow ions required to implement recommendations 4 — 8 above;

ittee consisting of the Minister of Commerce, the Minister of Economic

ent d the Minister of Finance may take decisions on minor policy issues
relati ¥Q ese changes, including the application of these proposals to limited

p@%%s and

Hon Craig Foss
Minister of Commerce

/ /
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Annex 1 — Proposed Measures

Proposed Measure

Benefits

Potential Costs

Accountability

Requiring New
Zealand companies
to have a director
who is resident in
New Zealand or a
resident director in
an enforcement
country (Australia

initially).

Resident directors are legally
accountable for the actions
of the company; able to
usefully aid enforcement
agencies in their enquiries;
and less complex to

implement than resident

~
agents. It is difficult t@/
guantify these benefits.

Around 4,200 out of 550,000
companies (0.77%) do not

already have a director

resid@z or Aus@a.
S ,000 0 és}aj&
% anies are Iibe

itimate ol nies. The

cost 91;@% ident director may
r ‘é\ﬁfgrﬂ}a few thousand

goll o around $50,000,

may be defrayed by
replacing an existing director.

Transparency

Requiring the date

and place of birth (<

directors.

inves

While this would apply to all
companies the costs would be
negligible.

[ to th
istrar th w
uItima
n

proves pubic
arency regarding the

control of New Zealand

companies and bring New

There is no data on how
many companies have an
ultimate holding company.

However, the cost on

Q\‘/ ol Zealand into line with impacted companies is likely
coq@ )§ Australian requirements. to be low.
Enforcement nding the Would align New Zealand Would be applied on a risk-
Reqgistrar’'s powers | with the latest FATF assessed basis and should
\@ to seek information | recommendations regarding | not impose costs except on
e , ,
\\\// on the ultimate corporate transparency and those firms under

ownership and
control of a

company.

provide a disincentive to use
New Zealand companies for
financial crime. Note most

jurisdictions have this ability.

investigation.
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Regulatory Impact Statement

Enhancements to the Companies and Limited Partnerships Acts
to reduce misuse by organised crime

Agency Disclosure Statement

1

%he/Mmls
f subm s
\\@

This Regulatory Impact Statement has been prepared by the Ministry of Business,
Innovation and Employment. &

It provides an analysis of further measures to enhance

relating to shell companies in order to ensure New Zeala
business. The status quo is considered to not sufficie

companies and limited partnerships in the first place, allow timely—¢

Registrar nor address the perception that New Z ﬁd 'S compaPy
particularly vulnerable to misuse

The options fall out of further work the Mini t’Busine atlon and Employment
has done as requested by Cabinet to c@\n}er furth easures for improving New
Zealand ‘legal person transparency’ toass

) assi e investigation’and prosecution of serious
crime [DES (11) 2/3 refers]. O& s_have bemended in the context of a
~\\

framework that:
a. An efficient company regist p/ regim S remain a competitive advantage for

New Zealand; QL -
b. Any measures s @eﬁectw@} cing misuse of the company registration
regime; \\ )/

c. The costs o@m ate busi es should be minimal unless the benefits can be
clearly d s\ ﬁfed to out hose costs; and

d. That B o/ssmled% e benefits of aligning with the Australian regime.
Con It%as been undertaken with the Registrar of Companies and the inter-
%ﬁal Organﬁe%%nme Policy Committee, comprising of: the Department of Prime
@? and C ; Inland Revenue Department; the Financial Markets Authority;
e Department of Internal Affairs; the Serious Fraud Office; Treasury;
eign Affairs and Trade; and the Ministry of Justice. In addition, the views

the Companies and Limited Partnerships Amendment Bill, currently
befo@% ommittee have been taken into account when formulating these proposals.

Melanle Porter

Manager, Corporate Law and Governance
Competition, Trade & Investment
Economic Development Group
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Status Quo and Problem Definition

New Zealand’s Registration System

1

Companles a

The key feature of New Zealand’s registration requirements is that anybody can register a
company or limited partnership from anywhere, online, at low cost and with only basic
information needing to be supplied. A company or limited partnership can be registered in
New Zealand within a few hours of applying.

This reflects underlying principles of both the Companies Act 1993 and the Li d
Partnerships Act 2008. Both Acts provide basic and adaptable requirements
incorporation, organisation, and operation of those legal perso@ (‘

enter into contracts, undertake business transactions and ta e subj gal
action in its own right. This means the persons behind the or limite par ershlp
are able to take business risks with limited personal liabili

Iegalpe

The Registrar of Companies (‘the Registrar’) is a statutory p03|t|o that exercises the
powers, duties and functions of the Reglstrar u he/Compaﬁ and the Limited
Partnerships Act. Details of the company or rtners {Fe k}pt by the Registrar

on specific registers.

The Registrar has powers of inspecti o estlgate éo%sglance with the Companies
Act, the Financial Reporting Act 199 OF imited agt/ ships Act 2008. The Registrar
ister for various grounds including
rry on business and there is no

also has powers to remove co

where it is satisfied that the ¢ rr% as ceased\

other reason for the company to %ﬁﬂnue in i@& ,
- O =

fee has not been paid.

P )
The simplicity of the tration regimgfs\%h erate and is a contributor to New Zealand’s
enviable reputatl e of \;révﬁess Coupled with its reputation as a well-

regulated jUI’ISd a? a comparative advantage that underpins New
Zealandsabﬁt:;;) )r’actan -re ' ernationally—mobile business investment.

endment Bill

Partne S
A re ew 10 of the circ stances surrounding the SP Trading Ltd case' identified a
reas w w Zealand’s registration regime is out of step with comparable

ounte t further identified an inability for the Registrar to take
stratlv a estlgatlve steps to ensure the integrity of the information on the
<§ompanle/a where he is aware that such information is inaccurate.

-

! This

New Zealand-registered company was implicated in a weapons smuggling operation in Thailand. It

had no business presence in New Zealand and its sole nominee director had signed a comprehensive
power of attorney regarding the control of the company to two offshore nationals.
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In October 2011 the Companies and Limited Partnerships Amendment Bill (the Bill) was
introduced. The Bill is currently in the Select Committee process and a report back is due
by 24 January 2013. It is expected to be enacted in the first half of 2013.

The Bill intends to address issues relating to shell companies in order to ensure New
Zealand remains a trusted place to do business. As it was introduced will put in place the
following measures:

a.

Companies and limited partnerships, if they have no director or general
. . . . N
resident in New Zealand (or an enforcement country?), wil to appoint a Ne

Zealand resident agent to respond to requests from regul estlgator@nd/)ﬁw
enforcement agencies; >
The Registrar has enhanced investigative powers v ormatjen on register

confirmed or corrected and verified if required; 7
The Registrar can publish notes of warning o kfr} re/glster if i l/tai %éerns about the
e

bona fides of a company or limited part on any 0 urrent grounds for
removal plus three new additional groun warni ower extends to inserting
[ d

a flag in relation to any other compa partnersh at shares a director, a

general partner or an officer with t 'under in tion;
A company or limited partners ma additiona emoved from the register if it
fails to assist the Registrar, o is subst tial\ofr persistent failure to comply with

the Companies Act 1993 or.t e/| ancial Reporting Act 1993; and

™ .
The Registrar can p |t persons omlacting as directors, general partners or
resident agents for to five ye = the companies or limited partnerships for
which they are r have \r

2moved from the register through the exercise
of the new rem N

S
The Bill ne way ds”addressing the vulnerabilities of the New Zealand
registra' tem by ' in place additional registration and maintenance
requ em However th easures in the Bill were recognised at the time as being

further work would be undertaken in order to address other

S

2 This will be a country that has an agreement with New Zealand that allows for the recognition and
enforcement there of New Zealand judgements imposing regulatory regime criminal fines.
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10 The wider package of work included:

a. Across government work being carried out in relation to key actions the Response to
Organised Crime report (improving domestic and international information sharing,
legal assistance and coordination; protecting against cybercrime; preventing bribery
and corruption; enhancing anti-money laundering and crime proceeds recovery;
disrupting identity crime and reducing misuse of legal persons);

b. The full implementation of the Anti-Money Laundering and Countering Financing<of

Terrorism Act 2009 (AML/CFT) including imposing obI|gat|o and super)///(s\\on
trust and company service providers (TCSPs)?; \\ )
Responding to the Financial Action Task Force recomm and >

d. Establishment of the Registries Integrity and am \within the

Companies Office.

ies and limited

_ Iy 550 ooo/pon ,,

11 While by far the vast majority of the approxi
s and @Lh}ernatlonal standing

partnerships registered are legitimate, low en
also makes the New Zealand registration regi

12 Since 2010, there has been ample fur idence to_sho at New Zealand registered
corporate structures are still being used by criminals, \often-with the assistance of TCSPs,
to create a confusing web of le ' money, traffic arms and illegal
substances, and commit tax rate structures can be used by
criminals to mask the source property, conceal true ownership of
property, maintain contr@mmal pro L@s and assets and obscure the link between

illegal activity and ass e layer
hem OQ\(%)

to identify individual
of the New Zealand companies registration regime

nt.

13

rtnership vehicle by offshore interests which have no

aland and general and limited partners who are located

w ore. reglstered limited partnerships are known to be carrying on
as offs C|aI institutions.

& @

% TCSPs act as formation agents for legal persons and legal arrangements, arrange for persons to act as
nominee directors or trustee shareholders and/or provide registered offices or correspondence or
administrative addresses for registered companies.

* New Zealand was last assessed in 2009 and is currently non-compliant with several FATF
recommendations. Many of these will be addressed when the AML/CFT legislation comes fully into force
in July 2013. The other main compliance gap is in the transparency of legal persons where authorities
and regulators face difficulties obtaining information concerning the beneficial owners and ultimate
controllers of companies and limited partnerships, as well as details of their activities.

MBIEMAKO 2937888 16



14

15

16

17

18

19

In Confidence

It appears that those who wish to conduct unlawful activities overseas are increasingly
seeking to incorporate companies in New Zealand. They will do this:

a. In order to benefit from New Zealand’'s positive reputation as a well-regulated
jurisdiction which will provide a veneer of legitimacy and credibility to facilitate their
unlawful conduct;

b. Because there is no need to have substantive links to New Zealand; and

c. Because it is easier and cheaper to register companies- here than in
jurisdictions, meaning that New Zealand companies are essenti disposa%% 2in
easily and cheaply replaceable if offending is detected or the.c ny is truc\k\oﬂ‘

The Police have provided statistics on how many req S as receive t New

askforce Bael®
ed from overseas
> These requests

Zealand companies allegedly committing crime in foreign .countries.
identified that between 2006 and 2010, 134 requests had been receiver
law enforcement agencies by the FIU, Interpol a @Z{rrc/l,lstOms ;gFr\

identified 143 NZ companies allegedly facili ime. T ii\lsjl ss than three per

month. —
R

Since 2010, the FIU and Interpol hav gc@v‘ed a fur 71 requests regarding 248

companies allegedly facilitating crimes. Thi veragei%;tgo than 8 companies a month

e

%r%ving nd

being identified as being involved &

overseas clients for the purposes of

These are suspected f
tax evasion and/or mor@ dering. -of this person’s companies have already

been struck off the re [\
N
Of the remaining’341.companie do not or did not have a resident director (97%).

Many of these companies have en struck off.
\\\\\i

Kp/ny\ for n.agents that have registered the majority of the 391
registered oximately 4,000 companies in total®. In total, since 2006,

ave lﬁen received regarding 391 companies. These figures are only what

true extent of companies being exploited for criminal purposes

nt of money laundering is complicated but is estimated by Police to be

pproximately~NZ$1.5 billion not including laundered funds relating to tax evasion. The
Polic ﬁcL FIU do not have enough information to accurately comment on the total
s%o loitation related to New Zealand offending but confirm that it is taking place.

®> An Organised Financial Crime Agency of New Zealand led multi-agency investigation as a result of the
SP Trading incident.

® Noting that there are over 550,000 companies on the register and that over 3,000 of this 4,000 have
already been removed by the Registrar.
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21 Similar statistics apply to limited partnerships where 32% of those currently registered
have no connection with New Zealand. The evidence from Police is that the formation
and sale of companies and limited partnerships in a ‘ready-made’ form is a common
method for offshore interests to obtain a New Zealand corporate form.

Conclusion

22  The status quo, including the passing of the Bill as it stands, will still not meet the current
challenges and sufficiently deter criminals from registering companies and I@
partnerships in the first place, allow timely detection by the R ar nor address t
perception that New Zealand’'s company registration system i arly vuln@pﬁ to

misuse. -
s
23 In particular, the requirement for a New Zealand cor{@&n s we the ‘information

requirements for registration remain low and the Registra missin e simple but

important tools for more effective enforcement. \w
= N
24  If the status quo is maintained the risk of rep [ Sé‘l?/fadmg Limited is still

high. In cases where the illegal activit onduc the company involves
breaches of international obligations suc@‘/ ited Nati

ions, such episodes are
especially undesirable. The repercuss even ery small number of high profile
cases have the potential to cause<censiderable @{?}nal damage and reduction in

confidence.

N
Objectives s ”'\

25  The framework for how </|t|on of fur easures could usefully be considered is in

the context that: \
a. An efficient 9@1 eglstra@egm{e should remain a competitive advantage for

New Zealand, //

b. Any me g@re\s\should
reg@

ctive in reducing misuse of the company registration

C. h of legitimate <businesses should be minimal unless the benefits can be
demons outweigh those costs; and

t where possible, there are benefits of aligning with the Australian regime.

t1§ |nte dividuals and companies that do not pose a high risk will continue to
and limited partnership registration system on a ‘good faith’ basis. This
WI|| e that New Zealand keeps its reputation as an easy place in which to do

h|Ie taking action against those who wish to undermine our good standing as a
egulated jurisdiction.

is

‘\K?//‘ In the context of the All of Government Response to Organised Crime, the Ministry of
Business, Innovation and Employment was tasked by Cabinet to consider further
measures for improving New Zealand ‘legal person transparency’ to assist the
investigation and prosecution of serious crime [DES (11) 2/3 refers].
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28 We have considered the framework outlined above in relation to many options and have
undertaken consultation with the Registrar and limited consultation with the inter-
departmental Organised Crime Policy group.

29 In addition, submitters on the Companies and Limited Partnerships Amendment Bill have
made suggestions on measures to further strengthen the objectives of the Bill.

30 We outline several measures below as to how the Companies Act 1993 and the Li
Partnerships Act 2008 can be strengthened to reduce the misg% of legal persons

increasing accountability, transparency and enforcement while me time 'r@o ing
minimal costs on legitimate business. : %: § ’E

Accountability — Removal of the Resident Agent Opti&
ha

31  Under the Bill, companies and limited partnerships will choice to-either appoint a
New Zealand resident director or a New Zealand r @j}nt agent. —
=

tfor e k@erv/(e/nt agencies to gain

32 The objective of the measure is to provide an
information regarding the activities of the con us quo it is difficult and
costly to effectively investigate a company-if alljindividu ated offshore. A choice

of resident agent reduces costs for bu that wish t gister in New Zealand but
otherwise do not wish to have a substantive conne tiy@u‘mew Zealand.

33  We recommend removing the @f a residet \ so that a company must appoint
a resident director’. - R
O =

sident/?g\efk

Disadvantages of the Status
34 The option of a resi cb\qu/sed at the time as being limited in nature. A
t,,

nt wa i
resident agent W/’f@o as eff educing misuse as the requirement to have a
resident director and there are major disadvantages to retaining this option.

N

35 The mostseri is that r 1gents will not necessarily be of any help to enforcement
agenci ill therefor eat the primary objective of effectiveness. There is no
obligation a resident agent'to know much at all about the company they represent and
i Wﬂl be in tr%:@rests to know less rather than more about any such company.

(@}

unded” by the less onerous duties of a resident agent who is an
icer only. Risk companies who are the target of this measures will
se a resident agent if the option is allowed. Risky company formation
agen be too willing to perform this function. The resident agent requirement

p imited deterrence and may quickly become a loophole.
37 g%

r

ition, the resident agent is a new concept to New Zealand law there is no clear

gislative precedent for such an officer. The legal requirements necessary to underpin
ir functions and duties are novel, uncertain and untested.

" Or in the case of a limited partnership, a general partner who is a natural person resident in New
Zealand or an enforcement country or where the general partner who is a partnership or company has at
least one natural person who is resident in New Zealand or an enforcement country.
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38 Finally, the resident agent option will necessitate significant changes to the majority of the
Companies Office online services, back office functions and search facilities to enable the
new information to be collected, maintained and searched by the public. The extra costs
may need to be passed on to all businesses.

Benefits of a Resident Director Only

39 Police's and other agencies strong preference was, and still is, to require a resident
director. Under this measure all companies which register in New Zealand would require
at least one director to be ordinarily resident in New Zealand he alreadyﬁa re
exemption for directors resident in enforcement countries will r \\ )

40 The exemption for companies with resident directors %wescnbed nforcement
countries is a compromise designed to ensure that this edoes n pact Australia-
based New Zealand companies, which currently make up-the majority of companies

without a New Zealand resident director. Additi @a countries IJ} 0 be able to be
prescribed if the Government is confident that ould impo e/bbt ew Zealand civil

and criminal penalties. %2
41 Requmng a resident dlrector IS onIy part % e misuse of companies

ever, the benefits that are
that it will:

New ea 0 hold criminally liable for the

a. Ensure that there is a
company's actions. A directol p(/ves d tle he company and therefore needs to
have knowledge abo th company, —

b. Bring New Zeal ine with comparable jurisdictions including

Australia;

c. Actas a be é’det rent t ore interests who do not intend to carry out lawful
busmes otal %‘sv} from the Australian Securities and Investment
Com Eh |cat hey do not experience a high incidence of the misuse of

ralian comp cture by offshore interests. They attribute this to the
ffect of the r |rement under the Australlan Corporatlons Act for at least

0 ‘, 3 barrler for overseas based TCSPs that register companies in
no shore based TCSPs will need to seek the agreement of a New
[ nt to act as a dlrector for these companles which may be difficult

\ directors or general partners as a matter of course. Similarly, there are many overseas
\_ ) Jcompanies with a genuine connection with New Zealand that also have resident directors
\; or general partners.
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We estimate that the requirement to appoint a resident director will fall on approximately
0.77 per cent of companies (approximately 4,200) currently registered in New Zealand
that do not already have either a resident director in New Zealand or in a likely
enforcement country®.

The requirement will also apply to approximately 439 limited partnerships out of the 1380
currently registered.

Around 1,200 of the companies affected have been categorised as “hlgh rlsk"

Companies Office since risk assessment began 2010. These s are sn ithe
register as they meet the current registration requirements. thes |es
have been created by the 77 TCSPs that the Companle onitors. W ber of
companies that have previously been placed in this cat subsequently‘been tied

to criminal activity. Deterring these entities from contmm o trade-on New Zealand’s
reputation is a benefit rather than a cost to the Ne ealand econom N

Therefore less than 3,000 of the companies re likel e/l gitimately carrying
on business in New Zealand. It should that nt number of these
companies are likely to be shell compa e%téh thave n Ire been identified by the

Companies Office. Examples of the ty |t|mate om ies that will be impacted by
this change are:

a. A New Zealand subsidiary ﬁ%ﬁ{l tors t at dlrectors or senior managers of
its overseas parent comp most o% ations that we are aware of, the
immediate parent c any |s bas stralia and is required under the
Corporations Act to @n Austra rdént director. These companies would not
therefore be affe \

b. New Zealan ies wi \pare/nt company elsewhere, such as the United
States or Smg/a re, will %

uired to hire a resident director in New Zealand.

These cq‘ npani WI|| either need to replace an existing director with a New Zealand

resid and resident as an additional director. This category is
Ilke@ ist of ar Iy low number of large multinational companies.

mpan| that are based overseas but do carry out some business in New

orporated in New Zealand instead of in their home country for

utatlogal reasons. These companies will need to determine whether these

enefit t hiring a director in New Zealand, or whether they would be better to
mcoprf\rat their home jurisdiction.

are of some companies that incorporate in New Zealand in order to hold

tual property, which may consist of New Zealand patents or may be purely a

ay-of preventing a New Zealand entity from using their name. While these

mpanies will need to hire a resident director, we expect that the fees would be low
to reflect the fact that the company is inactive.

8 At this early stage, Australia only.
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The incremental cost for legitimate companies appointing a resident director will arise
when they choose to increase the size of the board rather than replacing an offshore
director. The costs will be in recruitment and remuneration of a resident director. There
may also be additional costs associated with the complication and inconvenience of
having a director who is based in a different country to the rest of the board e.g.
communications (including time delays) and travel costs.

The Institute of Directors reports that there is no shortage of willing directors but it |

quality that will vary. This will need to be taken into account by legitimate busin

will the following costs: The Institute of Directors 2011 Direct

shows average directors’ fees are in the order of $33,000.

an average of $50,000. At the very small end of the scale
{&% I

thousand dollars. The cost of appointing a director
incrementally more than for the resident agent that otherwi
This cost was estimated in 2010 to be between $500-and $2000 p/a
%/ e\
“proxy” fo thbhgw person by signing
by the Companies Act.
ns of the company and

lent agencie However, this would also
verseas-%d;New Zealand companies that
ealand

Proxy directors are likely to char gbro@ \Jof fees, depending on how concerned

Some resident directors may choose to act
away their day-to-day powers over to ano
These directors may have a lower level
would be less effective in assisting

provide a lower cost compliance option fc
do not wish to have an actual direct

they are about their lev egal liabili .@\[je;;are aware of some cases where New
Zealand residents hav illing to/z;’é;e\ irectors for a very low charge.

N )

mined shell companies to incorporate in New
s will undermine the resident director requirement.
er degree of legal liability than resident agents and
efféctive and internationally recognised deterrent to the

would theref as a mo

misuse ealand c ies. The Bill also provides the Registrar with the ability to

ban direc or a period up-to ten years for breaches of the Companies Act. Over time
;%e

While proxy dir r

Zealand, we do \n@l/cb

These persornis would'still have-a

w that th ing and prosecution of New Zealand proxy directors will
New rs from acting as a proxy director if they suspect the company is

OW'n d in crimin tters.
— N
52 ompan\i@"cl also choose to deregister as a company in New Zealand and instead

regist \a\\ed pany in their home jurisdiction. This company would be able to be
regi on the New Zealand overseas company register and could continue to operate
in %ﬁv aland.

©
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53 We believe that the benefits of requiring a resident director will outweigh the marginal
increased cost on a limited number of companies compared to a resident agent. Many of
these companies will have no substantive link to New Zealand and are the intended target
of this measure. The limited exemption proposal will remove these costs from those
businesses that have a director residing in approved low-risk jurisdictions (specifically
Australia at this stage). The option of other business governance options will reduce costs
for those who wish to remain registered but otherwise have no desire to have a genuine
New Zealand director.

Consultation %@ \\\:ﬁ

55 The majority of submissions to the Select Co ?ee on the/Biu\%\'ié' identified the
7 N\

limitations of the resident agent option: ‘ |
NS
a. The Institute of Directors in New Zea d the %Z aland Shareholders
ent

Association have submitted that requiri @tp the re ent should be removed

in favour of simply requiring a resi tor,

b. Bell Gully, the New Zealan S ciety, the Zealand Private Equity and
Venture Capital Association, impson_Grie are critical of the effectiveness
and cost of the resident %en/‘proposa Ut not specifically address resident
directors; and — Q\

c. Joint submissions
Grierson, along

@%II Gully, € "én/ Tripp, Russell McVeagh and Simpson
Witk individ Q} bmission from Chapman Tripp specifically
oppose requiring \er a resi ,agént or a resident director based on costs to
legitimate b@%.

Business New 'Z al nd and>the"New Zealand Institute of Chartered Accountants continue
ident a ion as currently included in the Bill.

56

57 even epartment considers that the resident director requirement may

their it f New Zealand companies, by providing a New Zealand based
to provi equired information and who is liable in certain circumstances for
Ot‘he/ X o%@ f the company.

=
his p @%}s supported by all of the government agencies consulted with, aside from

ho have reservations about the cost to legitimate business. In particular, the
. Reserve Bank, Financial Markets Authority and Ministry of Justice consider
is measure would improve the effectiveness of enforcement agencies.

Jr@%arency — More disclosure at registration

\5\5\9// The current registration requirements are considered to be set at a level suitable and
~appropriate for companies and limited partnerships that carry on legitimate business. The
Registrar takes a light-handed approach in the expectation companies and limited
partnerships and their promoters have legitimate purposes and an interest in facilitating

social and economic benefits within New Zealand.

MBIEMAKO 2937888 23



In Confidence

60 Details of the company or limited partnership are kept by the Registrar on specific
registers. Some details on the register are publicly available and some are not. This
provides transparency so the public can know, to a certain extent, who they are dealing
with.

61 The companies and limited partnership registration regime however fails to meet the
objective of effectiveness in reducing misuse when dealing with criminal elements by not
promoting transparency. Strengthening the registration regime in this regard should

a twofold benefit; firstly, increased transparency will deter C @from re

companies and limited partnerships in New Zealand in the Seco :
availability of more accurate and up to date information panie d-limited
partnerships will improve the integrity of the register ve investigation and
enforcement.

62 We recommend that further information is req d, that may he
owners or ultimate controllers of risk companies ted partne shrgs

A. Director Birth Information &7

63 This measure would require all director rowde thei te<and place of birth to the

Registrar and all general partners whpw ral persons rovide their place of birth®.
This information would form part he register, bl@ﬂd not be available for public

searching. It would be able to be y the R and other enforcement agencies
in order to carry out their functi&§\//‘ TQ

Benefits \\
a. Better identification gwf ation 0/1/ \\( als (for example, in situations where two

people such as a}a{ son wi mésa}ne name, reside at the same address);
b.  Alignment with tfke/gﬂﬁ

C. Provides a ugher* piece %rfffo,r, ation for the Registrar to require confirmation or

correcti% er the er@ powers under the Bill.
Costs

64 reqw?%m}& | apply to all companies, no material costs to business have

and

identified asth details should be known to the director in any case.

'1ta/|on ﬁ\

hese l* irements were consulted on in 2010 with business groups, are not
and are of no cost to business. Consulted parties reported that international
pect to provide this information in any event, as it is a common requirement for

eas jurisdictions.

\ joint submission to the Select Committee from Bell Gully, Chapman Tripp, Russell
‘McVeagh and Simpson Grierson, and an individual submission from Chapman Tripp also
ralsed this measure as information that could be captured to improve the status quo.

° Date of birth is already a requirement for partners who are natural persons under the Limited
Partnerships Act.
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B. Disclosure of Ultimate Holding Company

67 A requirement that a company must advise the Registrar of its ultimate holding company,
if it has one, would provide transparency regarding the control of the company. The
ultimate holding company is a company which controls the registered company, whether
by equity ownership or otherwise. This holding company is currently not readily apparent,
especially if the chain of holding companies includes offshore entities. This is a matter of
public interest and record so that persons dealing with a company can further know Where
‘control’ ultimately lies.

68 This only applies if the ultimate controller is a company rather tha |nd|V|duaI th

this may or may not be the same as the company’s beneﬂma? ip, as cd&t@/ an

be exercised by means other than ownership.

Benefits
a. Alert the Registrar (and the public via register se rghes) o the true cc
company is;
pany! Q )

correction of under the enhanced powe r'the Bill;

d.  Provide better compliance with the Financial Action Task.Force recommendations.

b. Provide alignment with the Australian regime;% \\//
C. Provide a further piece of informatior<> egi&%qwre confirmation or

Costs

)
69  While there is no data on ho\w%m/com@l;e

no material costs to b @\:\ have bee

()

)
Consultation @ \ -/

N
70 A joint submission-to/the Sele mittee from Bell Gully, Chapman Tripp, Russell
McVeagh an @mp on Gri an individual submission from Chapman Tripp also

raised tt@ re asin ation that could be captured to improve the status quo.
Enforce t - Furthe wers of the Registrar

n 0]
71 %emeg%;mﬁ*%f the Registrar will be given added strength under the Bill to
i co

~\\
)

uld be impacted by this requirement,
ified. This information will already be
known.

anies and limited partnerships. There is value in continuing to

th at ris .
Qn nce thl@ to detect and prevent misuse of legal persons.
pecifi / [

a@égg? recommend that a further tool be added to increase transparency and
unc cial owners and/or ultimate controllers if it is necessary to do so. Improved
t will also provide a deterrent effect on criminals considering registering a

erson in New Zealand.
\ submitters were comfortable with the increased powers of the Registrar under the
ompanies and Limited Partnerships Amendment Bill.
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Seeking information on ultimate ownership and control

74  The Financial Action Task Force recommends that countries should ensure that there is
adequate, accurate and timely information on the beneficial ownership and control of legal
persons that can be obtained or accessed in a timely fashion by competent authorities.
This ensures an international standard that aids enforcement and inter-country
assistance.

75 The Registrar's powers could be expanded to allow it to require information o@
ultimate ownership and control of an entity to be provided as @It of a risfl(bas

assessment. This new power would allow this information ained without/the

need to link the request other specific potential wrongdoi sal to idethis
information would be an offence under the Companies could ultima sult in
the removal of the company from the register.

Costs O L

76 The vast majority of New Zealand companies would be unaff c@ 1)) his power would
also only be applied on a risk assessed ba ith ot [ sp’eétion powers in the
Companies Act. The benefits of incre d\\t parenecy’ o ultimate owners and
controllers of companies would appear ﬁi{w igh any

Conclusions and Recommendatio '

77 ltis recommended that:

J

a. The option of resident.agent be e@\o\ze
Q) AN
//§ | o
b. Date and place company dir /¢tors is collected at registration; and
\ =

c. That compa@f‘ limite

n nerships must advise the Registrar of its ultimate

holding @I’T it has one.
78 Thatthe e:;of the Ré%? e clarified so that:

a. igetrar c§n requiré information on the ultimate ownership and control of an
Ig@%tion

7 Thé proposal require legislative amendments to the Companies Act 1993 and the

imited artng ips Act 2008.
@
80 ement will be undertaken through the enhanced powers of the Registrar, and by

ing the application process to ensure that all new incorporation applicants are
bjected to the new regime.
@\

\gi// Publicity would be given to legislative changes by way of a communications programme
~ which would be delivered through the usual Companies Office systems. This would
include website content, communication through the Ministry of Economic Development
Monthly Business Update publication, media releases, and short articles in professional
publications such as the New Zealand Law Society magazine Law Talk.
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Monitoring, Evaluation and Review

82

83

84

Quarterly statistics on the number of requests from offshore enforcement agencies to the
New Zealand police for assistance in investigations into New Zealand registered
companies will be compared pre- and post- intervention in order to ascertain whether
there has been a drop in the number of such companies involved in suspected criminal
activity.

Office surveys of its clients (which will include a specific question regarding th
processes), and via feedback through its website and cont ntre. In

feedback from the business.govt.nz website (which is a cross- mental {sﬁiﬂ SS

information website) will be monitored.

Monthly, quarterly, and annual registrations will be com@r -and t-intervention to
imp

Monitoring of the effect of compliance costs will take place via the regular Companies
itio%g

ascertain whether the intervention has had a material t on the overall number of
business registrations. These data will be collect },,,the Compani ffice as a matter
of course, and are able to be analysed in thi er at mini%ﬁ%}a ginal cost to the
Ministry. \//
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Appendix A: Cabinet Paper- New Zealand Company Registration Process
File No: File No: M/007/AL/004/014

OFFICE OF THE MINISTER
FOR ECONOMIC DEVELOPMENT

The Chair
CABINET EcoNOMIC GROWTH AND INFRASTRUCTURE COMMITTEE

NEW ZEALAND COMPANY REGISTRATION PROCESS

PROPOSAL @

1 This paper seeks direction from Cabinet regardlng possi

introduction of a number of statutory measures aimed at strengt/en\ :
the New Zealand company registration regime toﬁ (N

\
a Address threats to the integr eput @New
Zealand’s companies regime; and
b Give the Registrar of 8@5 es (“ glsW ) enhanced

powers to respond effective risks wh\ ight arise in
relation to the integrity of i |n ion re 0 on the companies

register. ™~
2 The objective o g&wﬁroposal V\/oud be to maintain and
enhance the current higF w'Zealand as a place to do
business, which is Qt//@\ [ e to our company registration
system and the I\(exg\Zeafand campany form. The Companies Act 1993
has basic (zra\ﬁtable ments for the incorporation of
companies. e are: a name, one or more shares, one or more

sharehol 0 mwve limited liability), and one or more
direct

%mpl ta}/on of these proposals requires amendment to
existing Iegls
/Ex@NE SUMMARY

@// There is evidence that individuals and groups (particularly
offshore interests) are misusing the New Zealand company
incorporation process and consequently threatening the international
reputation of New Zealand. One recent case to receive significant
publicity, both in New Zealand and internationally, is that of SP Trading
Limited, where a New Zealand-incorporated company controlled from
overseas was involved in chartering a plane later used in weapons
trafficking in contravention of United Nations sanctions. High profile or
repeated instances of foreign-controlled New Zealand companies
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engaging in criminal activities overseas is likely to seriously impact New
Zealand'’s international standing.

5 The particular phenomena that sit behind these concerns relating
to New Zealand’s company registration system are:

a The unprecedented promotion of New Zealand-
incorporated companies to wholly overseas interests by New
Zealand and overseas company formation agents and b rs;
and

b The ability of persons based oversea ster
companies in New Zealand via the internet, wi o paren
intention of operating in New Zealand.

substantive reform in the context of Anti-M de VKML)

reforms and in connection with New Z the
Financial Action Task Force (FATF) rep hICh Ne d must
respond by October 2011. In the pre Xt, one’ \the |gn|f|cant

proposed reforms is to bring co % matior ag within the

6 Officials in the Ministry of Justice are% cons’/\N}

scope of AML legislation. This WI| them ervised and to
undertake due diligence on their mers, %njunctlon with this
work, further, more substa \reforms to_ legislation relating to the
activities of companies conswler However, | seek the
direction of Cablnet as led Iso be appropriate in the
short term to |mple |ted n statutory measures aimed

that the more SUbSTj';lnti e wor underway will take some time to

at strengthenlng \N@N Zeal@ any registration regime, given
complete.

y, the roposals should be seen as part of a wider
C ge of/reto to strengthen New Zealand’'s company

syste )e/at the same time maintaining its reputation as

% ~and efa%e in which to conduct business. In the medium

term. there is/a broader range of issues arising out of New Zealand’s
obllgatlon S\\a/}nember of FATF. As well as AML issues, in the

corpo rea these include concerns around shell companies and
dlffIC in“identifying beneficial ownership of companies. In this
conte heII company refers to a company which is party to a number

an actlons without itself having any significant assets or operations.
uch companies are often formed to hide the true parties to the
saction. This lack of transparency is further underlined by practices
such as the registered shareholder of the company holding the shares
on trust for a third party and the registered directors granting wide-
ranging powers of attorney over the management of the company.
These act to obscure the ultimate managers and beneficial owners of
the company.

o
e

8 It needs to be stressed that the measures recommended in this
paper will not be a “silver bullet” to prevent all future cases such as SP
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Trading Limited and other similar instances of criminal and suspect
activity. They will, however, strengthen the ability of the Registrar to
test the bona fides of directors and the integrity of information supplied
by company incorporators, and facilitate investigation and more
targeted consequential action as appropriate. This will help deter those
minded to exploit the highly regarded New Zealand company
incorporation process for criminal and other suspect activities.

9 There are four broad groups of proposals that could> be
implemented in the short term which | believe would go so

towards achieving this outcome:

a Requiring companies to appoint at least on&c rora

agent who is ordinarily resident in New Zealand'\

information;

c Requiring all companies to Iy for an I@er as

part of their registration appllca% Ss; an(ffv

b Requiring directors to supply da ?é\ng place o?b

13 Xg investigate,
o the bona fides
rity or compliance

d Enhancing the abi
respond to or remedy issue )Slng rega
of directors and shar i’ﬁ‘ders and E@im

issues relating to ¢ reglstr;a(pqm

\qted relatively quickly and are
ing New Zealand’s reputation

10  These changg/sgg\
consistent with the ob
as an easy place(n\;

11 If all c@@s incorpo in New Zealand were to have either
a directo% ordinarily resident in New Zealand, or a “local agent”

in New nd, the Registrar and other parties would

Ié JZOI‘]fII’m the bona fides of those behind the
rﬁpéfn testt co acy of the personal particulars supplied as part
registr; m) cess, and (where appropriate) hold someone to

account fo n\y b/veaches of the law. In order to minimise the cost to
busines Ci%natlng from well-regulated jurisdictions, certain
exe this requirement could apply where the company has
dir esident in approved foreign jurisdictions, for example,

\J\_Y/ Requiring directors to provide information regarding their date
and place of birth to the Registrar, while not constituting full identity
verification, would provide an improvement to the ability of the Registrar
to ensure that he is dealing with the correct individual. This birth
information would not be available for public searching, however, but
would be able to be used by the Registrar and enforcement agencies in
order to carry out their statutory functions.
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13 The third proposal is that all companies which register in New
Zealand should be required to apply for an IRD number. About 80% of
companies already do so as part of an optional service provided by the
Companies Office; and a further significant percentage go on to obtain
a number shortly after incorporation. The aim of this requirement would
be to provide a disincentive to those seeking to take advantage of New
Zealand’s high international standing, but which do not intend to carry
out lawful business in New Zealand.

14  Under the Companies Act 1993 the sanctions availabl @
Registrar to respond to recent cases which have attracte ia
interest are almost exclusively criminal. Where individual located
offshore, the deterrent effect of and the ability to @

sanctions is clearly limited. The final proposal is therefore tointroduce

enhanced powers for the Registrar to enable him @1dertake eﬁectk
investigation and consequent administrative acw@ |ng

a The power to require som confir rrect
information on the Companies reg

b The ability to “flag” a%& rd"on the lr$¢)an|es Office
website as being under iry” as to th tegrity of the
information or potential no mplianc Wi e Act;

7

OF
C The power @ ve from//té\ ister a disqualified or
prohibited perso ts as Fe%or in contravention of such

dlsquallflcatlonﬂ ibition; %
The p py

to ban a rson from being involved as a
mpany where they have provided

™ \

15%:03; F/q@g&a{s would impose relatively low additional
compliance costs companies. New Zealand-based companies
would fa% Q\‘rﬁpst no additional compliance costs, since such
ies Iready meet the requirements of a New Zealand-based
d ‘an IRD number, and will only have to meet the additional
t of supplying birth information of the directors. In the case
. cC anies which have offshore directors, however, there would be
@é%w{é additional compliance costs by way of the requirement for a New
and based director or agent (although these would be mitigated by
the proposed exemption for approved foreign jurisdictions). It should be
noted, however, that the resident director proposal goes no further than

the minimum requirements imposed by other comparable jurisdictions.

BACKGROUND
16 The media reporting of the SP Trading Limited case in late
2009/early 2010 highlighted certain issues with New Zealand’'s

MED1102430




5

company registration regime. SP Trading Limited is a New Zealand-
registered company which was involved in the charter of a plane that
was intercepted at Bangkok airport with a cargo of weapons. The flight
originated in North Korea. UN Security Council sanctions prohibit
trading in arms with North Korea. SP Trading Limited had no business
presence in New Zealand. Its sole director was a New Zealand-based
nominee director who had signed a power of attorney handing over all
authority over the affairs of SP Trading Limited to two Ukrainian
individuals. The sole shareholder was another New Zealand reg d
company, which held those shares on trust for the s
Ukrainians.

17 Investigations by the Organised and Financial C

New Zealand (OFCANZ) in the SP Trading matter have prov ed fur
details on the scope of the problem. They confirm the basic mo
operandi employed in the formation of SP Tradi%; een fol ow@[ by
a number of New Zealand-based company for gents a
“package” of company documents to an o omp broker. In
many of the cases which have come to Z's a}Le ti both the
sole director and the sole shareholde g\}ased overseas. OFCANZ
considers that many of the clients of %maﬂon 10 nt/@sponsrble for
the formation of SP Trading ar Ived in |Wﬁ al activity. From

January 2006 to February 1\ V{Ze lice and the New
received be n/them 134 enquiries

Zealand Customs Servic
relating to 143 New Ze istered companies. These companies
actrvrt%vérs“ﬁas including smuggling,

were implicated in

money laundering an&k .
18 IRD co |d&/th>at if t %ﬂpanies are involved in criminal
activity over , they are ely to be involved in tax fraud or

evasion. eala d registered company with its effective base in
Pana @Qﬁiﬂy com a significant tax fraud in the United
Krng IS so( f ud affecting our OECD partners impacts
on N eaJ/nd s international reputation. IRD is concerned
ew Zealand feceive a poor report in an OECD forum later this

year

eca %;t _is“unable to provide information which many other
@ e able to supply about such companies.

countrie
% Reserve Bank has similar concerns with respect to
financial institutions”, of which approximately 1000 have
”Eee\m corporated in New Zealand over the past three years. These
éhe/u companies are used to carry on banking activities without the
necessary regulatory controls, and many appear to be engaged in
fraudulent activities.

20 New Zealand’'s highly-regarded company registration
requirements are more straightforward than those of other similar
jurisdictions, such as Singapore, Australia, and Canada. In particular,
New Zealand makes extensive use of the internet for the process of
company registration. It is unique in that it is a low-cost jurisdiction both
in terms of entry costs and due to the fact that it does not impose an
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annual licensing fee. As a result, it is an attractive jurisdiction in which
to incorporate a company.

21 There is a risk that people who wish to conduct unlawful
activities overseas may increasingly seek to incorporate companies in
New Zealand, in order to benefit from New Zealand's positive
reputation. This may provide a veneer of legitimacy with which to
facilitate their unlawful conduct. The SP Trading case has became a

very visible focus of such concerns.
22 While | believe that the prevalence of such cases is still y

low in comparison to the total number of companies re
similar issues exist in other jurisdictions of equal standi
agencies consider that New Zealand’s mternatlonal st
already been affected and believe that further gﬁ-‘proflle inci

could see it seriously damaged. E?
COMMENT <§®

23 It is impossible to impose a se 0%3 menté in-the‘company
registration process that will entlr nt th é%b’ﬁshment of

companies which undertake cri t\activity overseas.
However, there are features of N ealan & gistration processes
which could be improved to b our comp aw more into line with
other comparable juris ‘ sw  Zealand- -registered
companies are used fo S cri HQ{ Th}tlvmes these changes will
provide some deterr those ese companies (and their
formation agents/),\‘ prowd %@ér disincentives to use New

Zealand as a countgy/jo this type of behaviour.

24 | there /ropose that> Cabinet consider a limited number of
measures g to<the company registration process. These
mea e"aimed at enhancing New Zealand’s standing as a well-
rﬁ%{g risdicti ri\ﬁ/\ﬁ}hich to carry on business. The objective of

> proposa \better ensure that the current high reputation of

Zealand company registration system and New Zealand
companl m\aMalned while maintaining a system of low compliance
costs f ide businesses. | believe they should be considered in

ligh recent events and the threat they pose to New Zealand’s
mt@lo | reputation.
/ N\

| emphasise that these measures are limited in nature and relate

\o e company registration process only. Further work will need to be
undertaken in order to resolve other issues around the abuse of the

New Zealand corporate structure by offshore criminal interests. To that

end, officials will consider a range of other mechanisms, including some

in relation to AML and New Zealand’s response to FATF, that could

further deter the use of New Zealand registered companies for activities

like those of SP Trading Limited. This might include matters such as:

a Regulation or prohibition of nominee directors;

MED1102430



7

b Recording the beneficial ownership of companies;
C Measures concerning open-ended powers of attorney;
d Identification or verification of the identity of directors and

shareholders, for example by way of a unique identifier such as a
passport number;

e Dealing with the issues of shell financial institutions

f Regulation of company formation agents by i
them as reporting entities under the Anti-Money La
Countering Financing of Terrorism Act 20009.

26 Such measures require greater considerat@nd consultati

than the measures proposed in this pape ey are th refbr
progressing on a slower timeframe. \@ )

J
matters relating to New Zealand’s ob% atit

justice sector-related issues, incl

activity.  Officials have prepared. cussion-paper on the

regulation of company forma%R ts. dition, the recent
e

In-addi
MED discussion paper on Review 0 g?&\g ies Law seeks
views on the public enforcement of directorstduties. It highlights
the position in Austr@here dire @Sfjf)/ a company can be

prosecuted if they exercise their powers
for a proper purp

Ease of doing business )
IVRIED

27 New Z a\hEﬁ(fsses an enviable reputation for ease of doing
business, r@ﬁumber on the World Bank Doing Business
i for rting .a_business) in both 2008 and 2009 and and
the over ase of Doing Business” ranking behind
Sin It is necessary to ensure that any proposed measures do
notunduly impe é\,é?:jt;iz/ities of New Zealand companies with foreign
ownership Ieg@mg carrying on business. The measures set out
below aim sink/e an appropriate balance between deterring the sorts

vi Wlighted above and ensuring ease of business for New
anies.

Zeal
)Ne@aland Resident Director or New Zealand Agent
7aN

\28// The first option is to introduce a requirement for all New Zealand-
registered companies to have at least one representative person
resident in New Zealand. This could be achieved in one of two ways:

a Requiring all companies to have at least one director who
is resident in New Zealand; or
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b Where a company does not have at least one director
resident in New Zealand, requiring it to appoint a “local agent”
who is resident in New Zealand.

New Zealand Resident Director

29 New Zealand company law is out of step with that of comparable
overseas jurisdictions (including Australia, Singapore and Canada)
which require at least one director to be resident in the “home” co try
Under this option New Zealand would align its company
introduce a New Zealand resident director requirement. ES

30 This would have the benefit of ensuring that ther@% t on
person legally responsible for the affairs of the company

framework of directors’ duties. The Registrar w e-able to|

the resident director to provide information ab omp
accountable for that information. The curr \p ecutio New
shows t e New

sidentin>
New Zealand. This would be within the emst@zwell -establi Ke%

Zealand-based director in the SP Tradi ,
Zealand authorities will take strong action- e thosé rrect rs do not

take their obligations seriously. Ho r, that san f{not available

where the directors are based ov n this C& t is noteworthy

that SP Trading Ltd’s sole sharehol /énd sole tor are now based

in Vanuatu. The ewdenc oﬁ‘n OFCANZ<£m a number of New

Zealand companies Wher r the du/eel;br r shareholder has any
es

connection with New Z /q ol OV/seas brokers.
31 This reqwr}amenﬁtj/v uld companies that do not already

have New Zealand;re dent WI|| need to appoint a director.
avai

They would ha easu connectlon with New Zealand and
an identifiable <individual Ie for New Zealand authorities to

|ssueQ§(g§rn|ng the registration or the overseas
se. Those individuals would run the risk of

questio

activi@ e comgfa?

prosec if, f {am°fpl the information they provided to the
Ré%g trar was Iaééymlsleadmg This would provide a disincentive to
individuals acting /for directors based outside of New Zealand, where
the bona fi s\ofmose external directors was in doubt.

% a requirement would not cause issues for New Zealand-
inesses, as most companies with a business presence in
ﬂ;l aland will comply with this requirement. Some international
GQDW anies, however, may have all of their directors residing offshore
\ot may be reluctant to appoint a New Zealand resident director. The
limited exemption proposal | set out below should resolve this issue for
most businesses where they also have a presence in an approved
jurisdiction.

New Zealand Local Agent
33 A less intrusive alternative to the New Zealand resident director

proposal would be to require a New Zealand resident “local agent”.
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Local agents would be required to accept service of legal proceedings
and ensure that the company met its disclosure and maintenance of
records obligations under the Companies Act. They would not have
any say in the operation of the company.

34 Such a local agent would be required to meet certain statutory
gualifications (e.g. they must be a natural person and not be an
undischarged bankrupt or disqualified from being a director). They

would:
a Be required to provide evidence of their valid @%

and continuing authority;
b Be authorised to accept service or n&

company’s behalf; N

ed onth

c Be required to file or give an atlon mhjhe

company to the relevant regulatory a n@l <§
e_company for

Co am%r@fﬂce filing

d Be liable for any penalties i
any breach by the compa %
requirements under the a ies example, the
requirements to file docu }S and-to “be "responsible for

custody and mamten@f share re @ers c.)
c

35 As the local age isn @New Zealand law, the rights
and obligations on a)@éa\ nt wo \eed/to be carefully considered
to ensure that they af//conflned;% g administrative in nature and
not so onerous a(sgo\ stitutede facto directors’ duties, which would
deter individuals.from taking ssentially representative role. As a
result this op afy take longer to implement than the requirement for
sident director.

blic ect@s/@gencies consulted on this paper expressed
r sér\iat ns re ing this alternative. They considered that the

ntablllty aﬂd ilities of such a company officer are likely to be
negllglble d\\t@s the requirement is unlikely to provide an effective
deterre

@ for Approved Jurisdictions
@7\ or either the resident director or local agent options described

\a e | propose to have certain exemptions, particularly for Australian-
owned New Zealand companies and potentially for jurisdictions where
there are reciprocal information sharing arrangements. Under this
proposal, companies which have at least one director resident in an
approved overseas jurisdiction which has reciprocal enforcement or
information sharing arrangements with New Zealand would be exempt
from the requirement to appoint a New Zealand resident director or
local agent. It would mitigate the compliance costs to companies from
approved jurisdictions which do not already have New Zealand-resident

MED1102430




10

directors, and enable New Zealand authorities to leverage off the
registry integrity measures existing in approved jurisdictions, ensuring
that the measure is only as burdensome as necessary to achieve the
desired public policy objective.

Director Date and Place of Birth Information

38 Currently directors are required to submit to the Registrar
information regarding their name and residential address. Directors are
not required to submit their date or place of birth. | do not con@g
residential address alone is a comprehensive tool for identification.  Itis
not uncommon for more than one person with the sam

father and son) to reside at the same residential ad@%

€.g
: her \)
enforcement or compliance action is required against an.individuah

director, clear and accurate identification is desir \g,,,,,nThis pr

thus supports the proposal for New Zealand-resident directors or/\I\o/cal
agents, by helping to ensure that those i s pr ' more

information to allow the Registrar to verify t@ ity if H&e
39  Other related registers in New- Zealand also-require this

information. For example, the Limi artnership \3%20208 requires
all general and limited partners t y their dates of birth as part of

the application for registration. 0/ prote - irectors’ privacy that
information is not publicly a Ei‘ble. Thes ‘arrangements have been
in force for almost two y ithout the’Regi

r having received any
concerns or complaint}\ rding its ation.
[ -
[ CN
to a

40 The United/JQng(jo requires e and date of birth information
from those conse\nt?ﬁ}ﬂt irectors. Singapore and Hong Kong in
i ssport or

addition req a tity’card numbers. Requiring directors
to provide th e and place:of birth would also bring New Zealand

compa W o line \&w Australian Corporations Act. This will in
turn I the hafrF tion of the registration process between
New Z d andAus

mon
stralia.

\

Ma torle@N/g ers

N
41 @ié proposal all companies would be required to apply for

er as part of their application for registration. Requiring a
IRD number would provide an additional disclosure or
Nerifl ion step to off-shore interests selecting New Zealand as a
\ }qri/}diction of convenience, while at the same time providing a service
¥e¥ commercially minded companies which will be either cost neutral or
actually reduce their compliance costs.

42 Currently the Companies Office offers the option of obtaining a
company IRD number as part of the registration process. This removes
the need to provide the same information twice to two separate
agencies. About 80% of companies use this service.
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43 The requirement for an IRD number entails submitting personal
information relating to individual directors of companies. This
information would be subjected to the usual checks carried out by IRD
and would, therefore, provide another level of verification for those
involved with New Zealand-registered companies based and operating
overseas. It will not entail any change to the existing data sharing
arrangements between the Companies Office and IRD.

problem of New Zealand being used as a jurisdiction of conve
Several New Zealand company formation agents apply 1
numbers and bank account numbers as a matter of CO% e for-their

44 Again, this measure does not offer a complete solution ;%the

clients, in an attempt to add further substance to the ona of th
company as a New Zealand registered entity. Even so, the measur
leaves open the opportunity for IRD to introduce nc/ed veriﬁg\' )

procedures in the future. Sy
\—
Enhanced Powers for the Registrar \\
45 The Registrar currently has limi owers_ ;@f\in uiry and
intervention to test the integrity of ny information.
oV

1 \ is proposal
would give the Registrar enhance@tpQv rs to investi , respond to or
remedy issues arising in relation to the b agf'@gs of directors and
shareholders, and any in F@ or com%\g’f& issues relating to
companies. In particul “”ollowin@pb s could be given (or

existing powers streng allow the Registrar to:
( &/\ h\i/g
a Requﬁ\égf * panie;l% rs, shareholders and/or local
agents tm\wg@r)‘%n‘ o] % t existing information on the
Comp ‘Register;

b g’ on<the Companies Office website a company’s
istration in certain circumstances;
~ \\ >
< e R \~a company from the Companies Register in

Kfc’:ertain; circumstances;

\—/ _ : :
move a director from a company if that person is
ualified under the Companies Act;

P Extend the criteria for the imposition of management

/' \ - - - - -

() banning orders to include persistent non-compliance with the

.~/ filing and reporting obligations of the Companies and Financial
Reporting Acts or where they have provided inaccurate
information to the Registrar; and

f To the extent necessary, extend the Registrar’s
investigation powers to matters where a company or its directors
have not complied with the disclosure requirements of the
Companies Act.
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46 As is the case with other proposals in this paper, these
enhanced powers will not, in themselves, defeat the opportunity for off-
shore interests to use New Zealand as a corporate jurisdiction of
convenience. These proposals will, however, enable improved
investigation and enforcement, and timely public notice of irregularities
around information held on the Register about a company without
imposing additional compliance costs on legitimate business activity.

Confirm or correct existing information

a7 From time to time the Registrar becomes aware tha
information on the Register is inaccurate. This may b

oversight. For example, a director’s address was corre ime o
registration, but that director has since moved. However metl

false statements to the Registrar, and certai [ |m|n s for
failure to provide updated records to the \r,ar. The trar also
has the power to correct the Register in-ce cwcumét%nees but (with
the exception of clerical error), onl ?}@ ication” from-a person and
only after giving certain publlc oti ‘ [
limited power to inspect a compa 5. However this is a
relatively formal process. -

49 Given the mport@ the a C)y Jof the information on the
Register, the Reglstarrq db er authority to require a
person (Whether/c yar hareholder) to either confirm
that the mformatlorya ut that pe |s correct, or to provide updated

atlvely simple and straightforward
without
mspec@
50

cy of the information on the Register,
e comw and formal processes of correction or
Fﬂrthe&%ﬂstmg offence provisions relating to failure to

ide information.and providing false statements to the Registrar
could be ehﬁe@/to apply to any information required by the Registrar.

In add{%ﬂ new enforcement powers described below could be

inaccuracies are deliberate. %
48 The Companies Act provides a cr|m| ce fo%&étﬁhg

mad le in cases of failure to provide information or providing
fal%n ation. This would enable the Registrar to act quickly to

d disrupt the activities of those who provide false information
c\opjernlng the companies with which they are associated.

Flag registration

51 Under this proposal the Registrar would be given the
discretionary power to “flag” a company’s record on the Companies
Office website to show that it is under investigation in certain
circumstances. This would provide a public notice that there may be
material concerns about information on the register relating to that
company which is the subject of inquiry by the Registrar. It would not
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indicate any actual wrongdoing or affect the legal powers of the
company. This would ensure that persons dealing with the company
are aware of the data integrity concerns of the registry. Accordingly,
bona fide businesses would be alerted to such companies and the
“flagged” companies would be subject to heightened scrutiny from the
legitimate businesses with which they do business. As such, it provides
a heightened level of awareness and scrutiny. The discretion to “flag” a
company would be exercisable in the following circumstances:

a Where the Registrar has reasonable grounds to @
that the company or its directors or shareholders e
provided inaccurate information for the register, or i onse to
a request from the Registrar; or &

b Where the Registrar has reasonabl%@rounds to b
that the company or its directors or s ders may (b be in
persistent breach of the Companies Ac@ relate |hane1“al
Reporting Act. This would not ly “to. minor t itory
breaches of the Companies Act; o a@/

c Where the Registrar I%s rd\uv ds to believe

that the company may ha usiness. The
Registrar already has the power to re a company from the

Register where it ha \sed to ca njausmess but as this
process takes ma , as ap?ebu r to removal | propose
that the record d”
9&&\;@ ~—/
Removal from the COmga ies Regis

52 0 as t [ to remove a company from the
Register (strik n certai rcumstances for example where the
compa ~ sedt rry.on business.

53— 'Unde thls ro@ the Registrar would also have the power to
remove -4 co%fpom the register for the grounds specified in
paragraph 51; above: The removal provisions under the Companies Act
contain a éﬂj procedural safeguards to enable companies to have
adequ %e of the intended removal of a company, to enable
affec arties to object to an intended removal and to ensure a
tra and fair process. These safeguards would equally be
to a removal of a company following its failure to resolve the
igs/u s raised in the “flagging” process. The proposal would allow the
istrar to take relatively quick and inexpensive administrative
processes to end the activities of companies whose bona fides were in
serious doubt, or which had persistently breached their legal
obligations.

54 The Registrar would retain the existing powers to bring criminal
prosecutions for breaches of the Companies Act.
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Removal of director

55 As discussed above, the Companies Act 1993 provides that
certain persons are disqualified from acting as company directors. For
example, a person who has been convicted in New Zealand of a crime
involving dishonesty is prohibited from managing a company. While the
Act provides that it is an offence for a person to act as a director in
contravention of this prohibition, the Registrar has no ability to simply
remove the person from the Register. Furthermore the Act does> not
disqualify a director with equivalent convictions in another coun

led
with the ability to prosecute where a person acts in cont
prohibition, are in my view undermined by the fact that\t
ability for the Registrar to take simple administrati -steps to preve

disqualified person continuing to act as a directo ’inﬁ appoin@h}a}s
N\

56 The existence of the prohibition from acting as dire
&%ti
her

a director pending any prosecution and by the on N ealand
convictions.

Q) @
57 | propose, therefore, that the l@%‘?@v@ould t{égem wered to
%’ or

remove from the public record a r of a ¢ \p\ y where the
person is disqualified or prohibite e Companies Act from being
a director. Further work will need to be done on how best to deal with
situations where directors h E“criminal r@m have been banned

from serving as a director er cou‘rft&.‘\
58 This proposal @ eitm }h:drt for suspect companies to

find New Zealand-based directors o | agents to act for them. The
evidence from 6[—‘?§A d_by searches of the Companies

Register, is s of people are engaged as the sole
directors of uspect companies. If any of those
people ed as Lﬁ\@gtﬁs, the Registrar would be able to remove
them ctors from. of the companies with which they are

involve his w Id?gerf leave the company at risk of being “flagged”
a%g&lmnately/g%;&d from the Register for persistent breach of its
lega ingatiQr@. Again, the proposal makes it more difficult for suspect

compani do Business in New Zealand, while retaining the ease of
busine% itimate companies which comply with their obligations.

M nt banning orders
7N | . |
.89 ) ) The Registrar has the power to ban certain persons from being a

“director or involved in the management of a company for up to five
years.! This arises invariably from their mismanagement causing
company failure. The Court has the power to ban persons in a wider
range of circumstances, such as where the person has been convicted
of a crime involving dishonesty, or has persistently failed to comply with

! The recent MED discussion paper on the Review of Securities Law seeks views on
extending the maximum period for Registrar-imposed bans to ten years, and allowing
the High Court to impose indefinite bans (increased from the current maximum of
10 years).
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the requirements of a number of enactments which govern business
such as the Companies Act 1993, the Securities Act 1978 or the
Securities Markets Act 1988.

60 In practice, the Registrar has been far more active in issuing
management bans than the Courts because the more expeditious and
less expensive administrative process has served in most cases. Only
the High Court, however, has the power to ban a director for

persistently failing to comply with the requirements of the Com@s
Act.

61 Under this proposal the Registrar's power to m ing
orders would expand to allow him to ban a person w as-been

director of a company removed from the register on the grounds in-

paragraph 51(a) and (b) above, and whose act @‘\sgmissions h

contributed to such removal. As is the case ntly, the di{e@mr
would be banned for up to five years. As with t isting m jement

bans imposed by the Registrar, where th e(\s was the director of
two or more companies that have been od, the o uld shift

to the director to show that he/she hasnot co/{@”bged to the
circumstances giving rise to the rem the companies.

62 The Companies Act provid&a/range f. procedural safeguards
. . . N L :

that the Registrar must sati mhr to banning-a person. These include

the requirements for notice to_be given to?tkb ctor and the ability for

that person to makerf@ tions ‘Qe egistrar. The Companies

Act also contains a right-of -appeal nst decisions of the Registrar.

These safeguard,s\yy\bufd equally_a to any extended power of the

Registrar to pr hib@twctors. N
>\ .
of a dlre%%ould see that person removed as a

| of the companies they were associated with, in
ith the propc at paragraphs 55 to 58, above
\V >
\ ¢

)
1an
proposals relating to local agents are adopted, to ensure

64 If t
consist \ management banning orders discussed above would
ee tended to local agents. That is, a person banned from

director would be banned from acting as a local agent too,

n

acti
ﬂ;ﬁ\ek\ erson that is the local agent of a removed company could be
f\\k@pj‘ed from acting as either a director or local agent.

Limited Partnerships

65 My concerns relating to registration processes under New
Zealand company law extend to the registration of limited partnerships
under the Limited Partnerships Act 2008. My officials have noticed
from the inception of the limited partnerships regime that there has
been a high uptake by offshore partnerships which have no presence in
New Zealand and carry out all of their business offshore. As with the
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offshore companies, there is concern as to the activities of many of the
limited partnerships. Officials are aware that some company formation
agents (who register offshore shell companies) are also in the business
of forming limited partnerships for foreign clients.

66 | therefore propose that, to the extent that Cabinet agrees to the
proposals for reform suggested above, they should apply also to limited
partnerships. Officials would need to carry out some further work to
identify the necessary adjustments to take into account differ e

have directors, but instead have a combination of general
partners, and report to me with proposals to align the requi
limited partnerships. 2%

International Obligations

International Funds Service Development Group

69 The International Funds Services Development Group (IFSDG)
was established to investigate the opportunities available to New
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Zealand to become an Asia-Pacific funds domicile and funds
administration centre where collective investment schemes can be
incorporated and serviced. In their pending final report to Ministers, the
IFSDG raises the issue that the registration and maintenance of a New
Zealand company does not require a single resident director. In their
view, this is incompatible with establishing New Zealand as a trusted
location for international financial services, largely because of
enforcement concerns. The requirement of at least one resident
director would aid accountability and better protect New Ze d’'s
business reputation. Therefore, the proposals within this Cabi

are consistent with the recommendations of the IFSDG an Id
facilitate New Zealand’s endeavours in this area. <§
CONSULTATION

70 The Treasury, Ministry of Justice, New Z
Bank, OFCANZ, Department of Internal ana&:y

Commissioner, Securities Commission and Mini of F ign. Affairs
and Trade have been consulted on th nts of/ttll er. The
Department of Prime Minister and C%t s beeni informed. Their

comments have been taken into 1t in th { preparation of this
paper. )

71 Targeted consultatlo been carried h’gwith the Commercial
and Business Law co " the Né\m land Law Society, the

New Zealand Instlt arter Qc untants the Institute of
Directors and Busm Ze I

72 afnced powers of the Registrar may give rise to
enforc tion. Any costs to the Companies Office arising out of
thes g%os Is would be absorbed within the current baseline funding
for nt enforcement functions.

/

IRD has noted that a significant increase in company registration
\s Wthln its present capability to manage, although it could affect its
processing workflows. They consider that there is possibility that the
proposal for mandatory IRD numbers could involve additional expense,
although no costing work has been done.

HUMAN RIGHTS
74 The proposals in this paper are consistent with the New Zealand

Bill of Rights Act 1990, and the Human Rights Act 1993.
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LEGISLATIVE IMPLICATIONS

75 Amendments to the Companies Act 1993 and the Limited
Partnerships Act 2008 would be required If these proposals are
approved.

REGULATORY IMPACT ANALYSIS

76 Regulatory Impact Analysis Requirements

The Regulatory Impact Analysis requirements ap
contained in this paper, and therefore a Regul
(RIS) is attached to this paper. The RIS ha

regulatory impact analysis review panel o |
Development. i

77 Quiality of the Impact Analysis

The Deputy Secretary, Econo<niw/‘8trate y. inch, Ministry of
Economic Development, and -members </the, egulatory Impact
Analysis Review Panel ha %)z/ewed th/eﬁl\ epared by the Ministry
of Economic Develop a assom H )supporting material, and
consider that the mfp% and ysis-summarised in the RIS is
sufficiently comprehenswe and ro nd effectively communicated to

k%%avallable policy options and take

enable Ministers qus/comp
informed de@ nthe pr% in this paper.
AN

S|der§d analysis and advice of my officials, as

yW|t overnment Statement on Regulation

m}nar edint ttached RIS and | am satisfied that, aside from the
ncerta es and caveats already noted in this Cabinet paper, the

regulator h s recommended in this paper:
%red in the public interest
liver the highest net benefits of the practical options

able, and
re consistent with our commitments in the Government

/w ) Statement on Regulation

PusBLICITY

79 The Ministry of Economic Development will post a copy of this
paper and the accompanying RIS on its website and that of the
Companies Office.
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RECOMMENDATIONS
80 It is recommended that the Committee

1 NOTE that there is a risk that New Zealand could become
a jurisdiction of choice for criminal interests that wish to
incorporate a company in a reputable jurisdiction, with the

potential for harm to New Zealand’'s international
reputation as a result;
p //\43 §

N

2 NOTE that work on broader issues relating to {é? \}//
law and AML requirements will continue; /%

3 NOTE that other comparable jurisdictions &e at least. v
one director to be ordinarily resident i The jUI’ISdICtIO in_—
which the company is registered,; /

/

4 NOTE that the International F ices %ment
Group is likely raise the is @at the r@%t n and
maintenance of a New Zeal: mpan t require
a single resident dire % obs c\gi:%stablishing
New Zealand as %s loc uo\ of international

financial services; NN

) <§
AGREE that . ) /\\

@ame 1993 be amended so that all
land ered companies must have at

one d S|dent in New Zealand;

a1

%;92 Whﬂéfogmsmg that it may have limited deterrent
\@ eﬁ; he Companies Act 1993 be amended to
‘ ﬁ/ ire all New Zealand-registered companies

ve at least one director or a local agent resident

/"in New Zealand:

@ i 5.3  There should be no new requirement for either a

/\\ New Zealand resident director or local agent;

%
o

- 6 AGREE that, should Recommendation 5.1 or 5.2 be
accepted, companies which have a director resident in a
jurisdiction which has entered into information sharing
arrangements with the Registrar of Companies (e.g.
Australia) by exempted from the requirements of the
Recommendation;
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AGREE that:
7.1 The Companies Act 1993 be amended to require
directors to provide date of birth and place of birth

information to the Registrar when they are
appointed;

OR <§
7.2  There should be no new requirement for di //\
to provide date and place of birth informati N
Registrar when they are appomted
AGREE that:

8.1 The Companies Act 1993 nded to /qm
all companies to apply fo:@ numb &@gart

of the company registra

OR

8.2 There should. b
companies to )/ for an

the co ﬂxreglstratlo@gc ;
AGREE th </

9.1 pani %1993 be amended to provide

Q/fllom %@g al or enhanced powers for the

gistrar:
@ 9.1. ower to require companies to confirm
o orrect information on the Register;

The power to “flag” records on the Register
as being under investigation, if:

directors or shareholders have
provided inaccurate information on
the Register, or in response to any
request  for information or
inspection by the Registrar; or

\\7 9.1.2.1 The Registrar has reason to
% believe that the company or its

9.1.2.2 The Registrar has reason to
believe that the company or its
directors or shareholders are in
persistent or serious breach of the
Companies Act 1993 or the
Financial Reporting Act 1993; or
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9.1.2.3 The Registrar has reasonable
grounds to believe that the
company has ceased to carry on
business;

9.1.3 The power to remove the registration of a
company for the grounds listed in
Recommendation 9.1.2;

9.1.4 Amending the existing power
Registrar to ban a person fro
involved as a director or m

for making such a banninggrder: %

a
r of a’company

or companies” that ha een
rem %Egm the er under
cg%}w @%ﬁwhere that
1 ontriputed to such

9 74:2 The person has been involved as a
/ local agent of a company to which

involv{%}%

the | ‘Qwﬁ\ to make a banning order
“//}\ @%‘ herwise apply;
"))
OR.\\ ‘b \/ \;\

@\/The statué ;uno should be retained and the
Registrar should not be conferred any of the
%ﬁ powers set out in Recommendation 9.1,

\V

N he Companies Amendment Bill will implement
@ changes agreed to in recommendations 5.1, 5.2, 6,

AGREE in principle that the same decisions made in
respect of companies apply also to limited partnerships;

AGREE that the Minister of Commerce may take
decisions on minor policy issues that arise as the Bill is
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drafted, including the application of these proposals to
limited partnerships;

INVITE the Minister of Commerce to issue drafting
instructions to Parliamentary Counsel Office to give effect
to recommendations 5.1 or 5.2, 6, 7.1, 8.1 and 9.1, above;
and

AGREE to the Ministry of Economic Development &
publishing this paper and the accompanying Re ‘,K/\

Impact Statement on its website and that e i \\J)

Companies Office. 3

2\
)
Hon Simon Power @ &

Date signed:
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30 June 2010

REGULATORY IMPACT STATEMENT
COMPANY REGISTRATION PROCESSES
AGENCY DISCLOSURE STATEMENT
This Regulatory Impact Statement has been prepared by the Mi @(
Economic Development. It provides an analysis of a limited range o

measures designed to strengthen company registration proces
improve the reputation of New Zealand’'s company registrati

companies register.

There is separate work being undertaken by %oney

Laundering context which will make recom s on Qﬁ%@ sures

(including additional substantive changes t oper company

formation agents) aimed at reducing the abuse of the New d corporate

form by offshore interests. The statutor res in this paper deal only with

a range of changes to the company @'@}tion regi@ r the Companies
O

Act 1993 that can be made quickl .

| %/
The analysis undertaken in n&deraﬂ?a@ the known crime statistics
in relation to New Zeal istered ahies operating offshore. In
addition it takes into ac impact posals on the overall body of
New Zealand reglster €0 panies rence to the statistics relating to
the number of com @ involved

Targeted con
such as

jon, particule@% representatives of business interests
Z an%the Business Law Committee of the New Zealand

guided t ons considered.

\ >
;\@ achievement of the targeted outcomes is the
iance costs on legitimate businesses are not increased;

T
ment th  CO

that ) measure§ target, so far as practicable, only those offshore persons

seeking to ar-a New Zealand company with no intention of conducting

busines A further constraint on assessing the true magnitude of the

probl [ th criminal nature of the activity which has given rise to the
~By its very nature this activity is covert and its true extent must be
of speculation, although it is probably safe to assume that the number
( fk tities engaged in such activity is greater than the reported incidence
\bro/u@ht to the attention of enforcement agencies.

The policy options will impose minimal costs on New Zealand based
companies and low costs on legitimate overseas businesses from some
jurisdictions which seek to operate via a New Zealand registered company.
They will not impair private property rights. Whilst a very small proportion of
companies (under 3% of companies on the companies register) may face a
new barrier to operating in New Zealand by virtue of the requirement to
appoint a New Zealand resident director or local agent, the benefits to New
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Zealand's international reputation would outweigh such costs. The policy
proposals will not override fundamental common law principles.

Liz Thomson

Manager, Legal Services, Business Services Branch

STATUS QUO AND PROBLEM

Status Quo ?

The registration and administration of companies is governe @ L )
Companies Act 1993 and its subordinate legislation. 3 N
New Zealand’'s company registration regime is low-cost and s@ ard b

comparison to foreign jurisdictions. The incorporation process is highly-
electronic, can be entirely completed online, and does ﬁgquire direc %\
istrati nfequire@
which

be present in, or resident of, New Zealand. The re

the Companies Act impose no additional entry cri comp S\
register in New Zealand but which are contro offsh ests,
including those who do not carry on business in New Zealand. ddition, the
application fee for incorporation is low byijﬁa% ional standards,’and New
Zealand is unique in not imposing an ongoing-ani

ual licensingfee.
\
The simplicity of the regime is a@mj )utor to <Qé})%aland’s enviable
reputation for ease of doing business. “Coupled with its reputation as a well-
regulated jurisdiction, this proyi eg\? comparati dvantage that underpins
New Zealand's ability to d retap{/m\tg tionally-mobile business
investment. \ :

N/
;/&/\7\ \\//

Problem Definition. x

Ironically, the confug@ f low r*f\{syﬁar iers and high international standing
also makes t éyv Zealan istration regime vulnerable to misuse by
illegitimate o view of the circumstances surrounding

the SP ngér;b d event? has identified a number of areas where New
ifie

Zealan e is out.o ith comparable foreign counterparts. It has

further d an \inability for the Registrar of Companies to take
a istrative an estigative steps to ensure the integrity of the information
whi ””aﬁpears@ companies register where he is aware that such

information i |@0095 te.
The lac %equirements under the Companies Act registration criteria to

addr e issue of wholly offshore interests being able to use the New

Ze company structure makes it very easy for these operations to use the

/£omp registration process to create a false sense of association with New
(Z\eaa?nd. In turn, this enables such operations to enjoy a lesser degree of
iny than might otherwise be applied when conducting their affairs around

the globe. Where these affairs are unlawful, the reputation of New Zealand in

general - and its company registration regime in particular - may be tarnished

® This New Zealand-registered company was recently implicated in a weapons
smuggling operation in Thailand. It has no business presence in New Zealand and its
sole nominee director had signed a comprehensive power of attorney regarding the
control of the company to two Ukrainian nationals.
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by association. This has implications for the integrity of the registration regime
and its appeal to legitimate offshore investment.

Further, the Companies Act 1993 (“the Act”) confers only limited powers on
the Registrar of Companies to take action where he is aware that a company
or its directors are failing to ensure that the information which appears on the
register is accurate, and that the company is complying with its registration
requirements. While the Act allows prosecution of individuals (including
directors) who make or authorise false or misleading statements relating to the
affairs of a company, there is no ability for the Registrar to take s
ensure that the information relating to the company which appear
companies register is accurate and complete.

The Organised and Financial Crime Agency of New Zealand A Z" ha
advised that the New Zealand Police have, over the last three years, assi
overseas authorities with around 134 information req relatrng t %zd%
Zealand registered companies operating from o b(elleved
engaging in criminal activity overseas. Each inves ay inv Web
of companies, registered both in New Zealand , the
Reserve Bank has received frequent complain nqurrre shore

financial institutions” incorporated in Ne

nd b no other
connection to the country. It estimate QS;’ there ar 1000 such
companies on the register, of which @vq are suspe of carrying out
fraudulent activities & )) ~ /
New Zealand and overseas c p\ahy law form{@éagents are known to be
actively promoting New Zea offshor/ \e ts (including those of a
dubious nature) as a j [ ée e to its lighter company
regulatory environmentin compari herjurisdictions.

There are currentl -ompanies on the companies register, so

ies.is~a>small proportion of the overall body of

The repercussions of even a very small

ile ca however, has the potential to cause considerable
r%%

New Zealand
number ofhi

reputati n in confidence.

\

aivained the risk of repeat examples like SP Trading
t regime is high. In cases where the illegal activity
bern conduc heﬁéz the company involves breaches of international
obligation nited Nations sanctions, such episodes are undesirable.

If \sta S quo i
Limited-under the-c

Con relating to the exploitation of the New Zealand companies
regi on’ regime by rogue offshore interests also extends to similar
conce with the limited partnerships regime established under the Limited
\ &ar nerships Act 2008. From the inception of this regime there has been a

uptake of the New Zealand limited partnership vehicle by offshore
interests which have no business presence in New Zealand and general and
limited partners who are located wholly offshore. Many of registered limited
partnerships are known to be carrying on business as offshore financial
institutions.

OBJECTIVE

The overall objective is to make low cost changes to the registration system
that would reduce the risks of a recurrence of undesirable events similar to
those that arose in the SP Trading case.
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OPTIONS

Option 1 - Requiring Full Identity Verification of Directors

This option would involve requiring full verification of the identity of directors of
companies at the time that they are appointed. Such verification would involve
the checking of a number of corroborating identification documents such as
birth certificates and passports. However, this option is not being
recommended because:

e It is relatively straightforward for offshore individuals w re
engaged in illegal activities to falsify identity informati
e

relatively difficult for agencies in New Zealand to check the b
of identity information provided from offshore;

e Even if law enforcement agencies are able to pr@a |dent|t
information has been falsified, investigation and enforcemen
individuals located offshore is problemati anstly and g%

consuming; |
e Although the Identity Verification Servrce ovide assura é/to
the identity of New Zealand indivi re -~. no

S

sufficiently developed technology to ur er verif identity of
the higher risk category of offshor

e Full identity verification in an ﬁxﬁ WouId ot
criminal elements from exp goo é\
Zealand companies regrme

determined
ion of the New

Option 2 - Requiring Disclos bf Benefici %{ro/ | of Companies
This option would require rs and | drr@Q rs’of companies to disclose

information regarding th ial ow%rgef/shares held on trust, as well
n

as the identity of thos &vhq ntrol ies in cases where directors are
acting pursuant to OWQ f attor er arrangement. Such disclosure

could facilitate targe rrme pr and enforcement. This option was
discounted at m becaus conS|dered by officials working on the
report back to in October 20

PTIO
option is, b oduce a combination of measures to amend the
Act 19 \

7
\ QEQP wers of the Registrar
sur

Under thi a he Registrar of Companies would have enhanced powers
to take inistrative and investigatory action if he has reasonable grounds to
bel the company or its directors are in breach of their registration
req Such powers would be additional to the ability to bring a

ion for making or authorising the making of false statements which
( cujyhtly exists under the Companies Act 1993.3

® Section 377 Companies Act 1993
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In summary, it is proposed that the Registrar be given the following powers:

a Require companies, directors, shareholders and/or local agents
to confirm or correct existing information on the companies
register in situations where the Registrar;

b “Flag” publicly a company’s registration in circumstances
where the Registrar has reasonable grounds to believe that:

e The company or its directors or shareholders have provided
inaccurate information for the register, or in response to a
request from the Registrar;

e The company or its directors or shareholders are in
breach of the Companies Act or Financial Reportin

e  The company has ceased to carry on busrness

the sam

¢ Remove a company from the Companies Regrs
reasons that he would be able to flag their r |strat

following a range of procedural safeguar ensure t t
there is a power to object to such remov

d Remove adirector from a company |ft on is L\rarfiéd
under the Companies Act; ,

e Extend the criteria for the Reg impos nagement
banning orders to include per on co with the
filing and reporting obligati Com Kﬁ%%d Financial
Reporting Acts or wh e t hav inaccurate

information to the Registr

f  Extend the Registr@pes’ﬂgatlon W to matters where a
r

company or its directors have n/tc\ lied with the disclosure
requirements of anies /Ac

Benefits
e Increased coﬁen for t rchrng the register regarding the
a

accuracy rrty of n on the register;
o mproved\ ction t credltors and others who deal with
S y:
|d|ng ea warning on the register when a company is

nder i n for breaching its registration requirements
unde tr?g%%pames Act;

O\/ ‘the removal of a company from the register if it fails to
réc if aches of its registration requirements;

E:%‘rg the Registrar to ensure that companies do not

inue to be recorded on the register as fulfilling their basic

grstratron requirements (e.g. that they have at least one

director) when in fact they do not;

Permitting the Registrar to remove persons who are disqualified

from acting as a director from office due to the company’s
( \\J -/ failure to remove them as a director;

o0 Enabling the Registrar to ban directors for a period of up to five
years if they repeatedly fail to ensure that a company is fulfilling
its registration requirements;

0 Making it easer for the Registrar to confirm the bona fides of
those persons behind any company, and to hold any company
to account for breaches of law.

Limitations

This measure will not prevent New Zealand registered companies controlled
by rogue offshore interests from carrying out illegal activities. It provides only
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the means for ensuring that the consequences of such activities are not
exacerbated by misinformation in relation to such companies being permitted
to remain on the register.

Costs

The enhanced enforcement powers of the Registrar would have cost
implications (both direct and indirect) for those firms suspected of failing to
comply with compliance and disclosure requirements. Such costs would
include the compliance cost of correcting information on the register and
reputational costs for companies which are the subject to the exercise he
Registrar of the powers outlined. This compliance cost would ran

minimal cost for submitting forms containing, for example, a correct r ial

address (there is no fee for filing such documents, but if professi advisors
are used a fee based on such a professional’s hourly rate w e incurred),

up to a significant cost due to loss of business opportunities ari from{h’%

action of the Registrar in alerting the public to the fact t ne compan/t
meeting its registration requirements.

()

within existing baseline funding.

The costs of the increased functions of the Re@ d be 0 from

Under this measure all companies w glster |n @aland would
require at least one director to be o iy reS|de t i Zealand This
requirement is contained in any laws other comparable
jurisdictions such as Australia; g;ag da and Sn%%oref Alternatively, rather
than requiring a New Ze ident d/ \or local agent could be
required, who would act \nep esentative of the company,
with limited functions accept service on behalf of the
company and holdi the company. Unlike a director,

B New Zealand Resident Dlrector/Ag%

the local agent woull res sible for the governance of the company,
and would no s ecttoo I r the directors’ duties imposed under
company Iaw
It is p hat c &%Whose directors are resident in approved
juris . ould be exempted from this requirement. Jurisdictions which
h ed int on\ ation sharing arrangements with the Registrar of
Co anés (for/e%a , Australia) would be eligible to be exempted from this
requirement,. | \

\:j
Benefit

land company law into line with Australia, Canada and Singapore;
The duties and liabilities imposed by company law on a New Zealand
L)) director would act as a deterrent to offshore interests who do not
P intend to carry out lawful business. Anecdotal evidence from staff of
the Australian Securities and Investment Commission indicates that
they do not experience a high incidence of the misuse of the
Australian company structure by offshore interests. They attribute
this to the deterrent effect of the requirement under the Australian
Corporations Act for at least one company director to be ordinarily

resident in Australia;
e The presence of a company representative in New Zealand would
provide an entry point for enforcement agents to gain information
regarding the activities of the company. Under the status quo it is

roducing the resident director requirement would bring New
7 \%
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difficult and costly to effectively investigate a company if all
individuals are located offshore;

e The company representative would provide a point of accountability
for the activities of the New Zealand company. Under the status quo
there is often no identifiable and/or available individual who is liable
for the actions of the company. The accountability of the resident
director measure would be greater than that of the local agent, given
the director’s greater responsibility for the actions of the company;

e It would overcome issues relating to service on directors located
offshore, which is problematic for practical and logistical reaso

Limitations
e The presence of a New Zealand resident director or ent WI||
not necessarily prevent a company from engaging in &%&a |V|t|es

e As the New Zealand resident director would in some” cases
appointed merely to fulfil the registrati

incorporating in New Zealand, a nominee di r with no real @E
the business may be appointed. This wa

e W|th Trading
Limited, which had a nominee New eS|den who
executed a power of attorney handi @trol of th p y over
to Ukrainian individuals;

e Even if a New Zealand re5|d r was %mee there
may not be a sufficient o eII q d experienced
directors available to take up g‘tOrshlps %

¢ In the case of the Iomt alternativ @ele | of accountability of

the local would be |given P&Rt icted role of the agent in

comparison with a@ director.(
\\_/ /
Costs V ) %

This requirement & N tory cost on New Zealand-based

o
businesses sinc thgv haveé@%ea nd resident directors as a matter of

course. \
As both nd res rectors and local agents would in many cases
charg helr osts would be imposed on some international
tises at less than 3% of the total number of companies
0 @e 1;eg|ster f Il into this category. This number would reduce
signifi antly |f he ption proposal is approved (i.e. companies whose
directors re ‘ proved jurisdictions are not required to appoint a New
Zealand- |rector or local agents).

The of such a fee would vary according to the type and size of any
bus s undertaken by a company. At the lower end of the scale the fee
( around a few hundred dollars. At the upper end, the fee would be
much higher — for example in the case of company with operations the size of
some of our largest listed companies, fees in the hundreds of thousands are
occasionally paid. Based on Companies Office statistics, nearly 95% of
companies on the register can be characterised as small or medium sized
businesses. The higher fee levels would therefore apply to around 5% of
affected companies. Based on the weighted average of the size of most
companies involved, an estimate of the compliance cost is a range of between
$500 up to $5000 per company, with a small number of larger multinational
companies liable for the higher fee which directors of such entities could
expect to charge. It should be emphasised that this is an estimate, however.
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Given the vast range of businesses undertaken by companies it is difficult to
calculate a standard fee for such services.

In the case of a local agent it is expected that the fee would be significantly
lower. A local agent would not have a role in the governance of the company,
and would not be subject to the directors’ duties imposed under company law.
The functions of a local agent would be confined to accepting service of
documents and holding information relating to the company. An estimate of
the fee for an agent is in the range of $500 to $2000 per annum.

The costs are a justifiable regulatory burden because:
e Other comparative jurisdictions to New Zealand imp

requirements, therefore New Zealand would )
competitive disadvantage;
ces

e A number of existing businesses will have ac

ag TS&
already in the form of New Zealand emplo or profezsn%%
s for

advisors. All companies are required t ~an addr
service and registered office, and it wo small o/ﬂal

step to nominate a party at that s alo t or
director;
e The limited exemption propo move sts from

businesses whose directo @E in %ﬁﬁ low-risk
jurisdictions.

~\ \
There is also an element of co nce |mp03|t %& way in which some
international businesses carr neir busi s\ niumber of international
companies, particularly th in Ausl/le fer to incorporate a New
Zealand subsidiary and S oper dpn a parent company with all
members of its boar @“d« ctors | in its home jurisdiction. Such
aland resident director for issues

entities may be rel ppomt
of convenience, ul&: \he logi é%@ irements of holding board meetings
where one dir |3 sident i aland.
C Direc % nform
i ould i directors to provide their date and place of

Registrar\ of Companies. In the same way that the Limited
ships Acti fted, this information would form part of the register, but

not be a>/ar|t b r publlc searching. It would be able to be used by the

Registrar a heJ'/ nforcement agencies in order to carry out their functions
under th |es Act. There will be privacy issues around the collection
of this mformatlon and consultation with the Privacy Commissioner
WI|| red

/Ben \e

\i\J/ Better verification of individuals against whom action may be taken
(for example, in situations where two people such as a father and
son, reside at the same address);

¢ Alignment with Australian company law, which would in turn help in
facilitating the harmonisation of New Zealand and Australian
company registration processes.

Costs

There is a very low financial cost for this requirement. The date of birth
information would be collected by way of a field on either the form for the
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application for incorporation, or the form of consent to be appointed a director,
either at the time that the company is formed or when the director is
appointed. Consulted parties reported that international directors expect to
provide this information in any event, as it is a common requirement for
overseas jurisdictions.

D Mandatory Tax Numbers

This measure would make it mandatory for all companies to apply for a tax
number as part of the registration process. Under the status quo this is an
option for companies, and around 80% of companies currently do so.

Benefits
e All directors would be subjected to the standard | evenue
Department checking processes, including its “failsaf tems;

¢ The requirement would send a signal to those seeklng t corpﬁg@

in New Zealand that they should be domg |th the l}H
intention of carrying on business here.
Limitations ,

¢ not all companies will be taxpayer | ter up ration.
For example, shelf companlesf anls as legal
firms, accountants or compan n agencie V r-on-selling to
clients may not be used for ct of for some time
after their formation; k

¢ the obtaining of an | umber will ln ssarily prevent the
conduct of illegal o act|V|ty Vi “New Zealand company
vehicle. It is not u for co 1% mation agents to include
the obtaining o umbe t of the “package” of services

which they provide / ffsher

Costs
e Ther Q ee for for a tax number, and no related or
down costs associated with obtaining a tax number. On the

he re lo dupllcate processes for applying for company

tlon x number would result in a reduction in
lianc cdsk irms.
~
Q=

Benefits of e@re“f rred Option
Notwithst limitations to the measures discussed above, the
preferr WI|| improve the standing of New Zealand’s company and

|Imlt@ ershlps registration regimes.
/ Reputation: The proposals would address the perception that New
\\ Zealand’'s company registration system is particularly vulnerable to
incidents;
e Comparability with similar jurisdictions: the proposals would bring
New Zealand’s company law registration requirements more into line
with other similar jurisdictions, thus reducing the scope for it to be
particular target jurisdiction for rogue offshore interests;
o Deterrence: the imposition of increased registration requirements are
aimed at deterring those who view New Zealand as a jurisdiction of
convenience. The fact that the registration requirements and the
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Registrar’'s powers are being increased would send a signal that such
activity is being subjected to increased scrutiny and enforcement;
¢ Compliance with international obligations: the preferred option would
go towards reducing the risk that New Zealand companies or limited
partnerships may engage in activities which may breach international
obligations such as United Nations sanctions measures;
e Trans-Tasman harmonisation: the introduction of the resident
director proposal and the date and place of birth proposal would bring
New Zealand’'s company law into line with that of Australia. That in &

turn would facilitate the harmonisation of registration pr@ f

between New Zealand and Australia; L Q

e Better enforcement: the resident director or agent t T
coupled with the date and place of birth informatio @
enforcement agencies to undertake more effective en&m t.

LIMITED PARTNERSHIPS N i\ N
Concerns relating to the exploitation of the N aland com/%@i(es
“similar

registration regime by rogue offshore interests tends
concerns with the limited partnerships regime establ d undfgth imited
Partnerships Act 2006. It is therefore propo é%;ét the sa asures be
applied to limited partnerships with the n §§\Q/{ modifications to’ take into
account their differing legal structure %he act th Kﬁr@%ave general
partners rather than directors). & \&
WSS
CONSULTATION @1

Departmental consultation \\J - —
The Treasury, Ministry o ice; New Z/eaién\ Police, Inland Revenue

Department, Departme&r nal Affa WPrivacy Commissioner and
Ministry of Foreign an have been consulted on the contents of the
paper. =/

Targeted Con id
Targeted con ion has been ied out with the following groups: the
faland Business Law. committee of the New Zealand Law Society

Commer
(“NZL ,%W Ze MUte of Chartered Accountants (“NZICA”), the
afo?-%
\

Instj u% ectors.an ness New Zealand.
O /

©
N

es
n
able

<&

( (

N
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&2 @
IMPLEMENTATION
The proposals will require legislative amendments to th \mpanles Akl%%

and the Limited Partnerships Act 2008.
@ Q &)

Enforcement will be undertaken throu h hanc of the
Registrar, and by modifying the apph ess to. e %r hat all new

incorporation applicants are subjected t w reglm

\Y nges W f a communications
programme which would be a\ed throu ustual Companies Office

systems. This would incl |te cor munlcatlon through the
Ministry of Economic D nt M )\/\B siness Update publication,
media releases, and sé% les in Ional publications such as the

New Zealand Law ci\et@agazine\l

Publicity would be given to legis

Companle | -surveys of its clients (which will include a specific question
regardl w processes), and via feedback through its website and
cont tre In addition, feedback from the business.govt website (which is

o overnmental business information website) will be monitored.

/
( I\Q@t ly, quarterly, and annual registrations will be compared pre- and post-
ention to ascertain whether the intervention has had a material impact on

the overall number of business registrations. These data will be collected by
the Companies Office as a matter of course, and are able to be analysed in
this manner at minimal marginal cost to the Ministry.
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	1 This paper seeks direction from Cabinet regarding the possible introduction of a number of statutory measures aimed at strengthening the New Zealand company registration regime to:
	a Address threats to the integrity and reputation of New Zealand’s companies regime; and
	b Give the Registrar of Companies (“Registrar”) enhanced powers to respond effectively to risks which might arise in relation to the integrity of information recorded on the companies register.

	2 The objective of these proposals would be to maintain and enhance the current high reputation of New Zealand as a place to do business, which is at least in part due to our company registration system and the New Zealand company form.  The Companies Act 1993 has basic and adaptable requirements for the incorporation of companies.  These are: a name, one or more shares, one or more shareholders (who may have limited liability), and one or more directors.
	3 The implementation of these proposals requires amendment to existing legislation.  There is no current legislative priority for these changes in the 2010 Legislation Programme.  Accordingly, I seek a category 5 priority (instructions Parliamentary Counsel this year) if these proposals are accepted.
	4 There is evidence that individuals and groups (particularly offshore interests) are misusing the New Zealand company incorporation process and consequently threatening the international reputation of New Zealand.  One recent case to receive significant publicity, both in New Zealand and internationally, is that of SP Trading Limited, where a New Zealand-incorporated company controlled from overseas was involved in chartering a plane later used in weapons trafficking in contravention of United Nations sanctions.  High profile or repeated instances of foreign-controlled New Zealand companies engaging in criminal activities overseas is likely to seriously impact New Zealand’s international standing.
	5 The particular phenomena that sit behind these concerns relating to New Zealand’s company registration system are:
	a The unprecedented promotion of New Zealand-incorporated companies to wholly overseas interests by New Zealand and overseas company formation agents and brokers; and 
	b The ability of persons based overseas to register companies in New Zealand via the internet, with no apparent intention of operating in New Zealand.

	6  Officials in the Ministry of Justice are currently considering substantive reform in the context of Anti-Money Laundering (AML) reforms and in connection with New Zealand’s evaluation by the Financial Action Task Force (FATF) report, to which New Zealand must respond by October 2011.  In the present context, one of the significant proposed reforms is to bring company formation agents within the scope of AML legislation.  This will require them to be supervised and to undertake due diligence on their customers.  In conjunction with this work, further, more substantive reforms to legislation relating to the activities of companies will be considered.  However, I seek the direction of Cabinet as to whether it would also be appropriate in the short term to implement a limited number of statutory measures aimed at strengthening the New Zealand company registration regime, given that the more substantive work already underway will take some time to complete.  
	7 Accordingly, these proposals should be seen as part of a wider overall package of reforms to strengthen New Zealand’s company registration system, while at the same time maintaining its reputation as a good and easy place in which to conduct business.  In the medium term there is a broader range of issues arising out of New Zealand’s obligations as a member of FATF.  As well as AML issues, in the corporate law area these include concerns around shell companies and difficulties in identifying beneficial ownership of companies.  In this context a shell company refers to a company which is party to a number of transactions without itself having any significant assets or operations.  Such companies are often formed to hide the true parties to the transaction.  This lack of transparency is further underlined by practices such as the registered shareholder of the company holding the shares on trust for a third party and the registered directors granting wide-ranging powers of attorney over the management of the company.  These act to obscure the ultimate managers and beneficial owners of the company.
	8 It needs to be stressed that the measures recommended in this paper will not be a “silver bullet” to prevent all future cases such as SP Trading Limited and other similar instances of criminal and suspect activity.  They will, however, strengthen the ability of the Registrar to test the bona fides of directors and the integrity of information supplied by company incorporators, and facilitate investigation and more targeted consequential action as appropriate.  This will help deter those minded to exploit the highly regarded New Zealand company incorporation process for criminal and other suspect activities.
	9 There are four broad groups of proposals that could be implemented in the short term which I believe would go some way towards achieving this outcome:
	a Requiring companies to appoint at least one director or an agent who is ordinarily resident in New Zealand:
	b Requiring directors to supply date and place of birth information;
	c Requiring all companies to apply for an IRD number as part of their registration application process; and
	d Enhancing the ability of the Registrar to investigate, respond to or remedy issues arising in regard to the bona fides of directors and shareholders and any integrity or compliance issues relating to company registration.

	10 These changes could be implemented relatively quickly and are consistent with the objective of maintaining New Zealand’s reputation as an easy place in which to do business.
	11 If all companies incorporated in New Zealand were to have either a director who is ordinarily resident in New Zealand, or a “local agent” who is resident in New Zealand, the Registrar and other parties would more easily be able to confirm the bona fides of those behind the company, test the accuracy of the personal particulars supplied as part of the registration process, and (where appropriate) hold someone to account for any breaches of the law.  In order to minimise the cost to business emanating from well-regulated jurisdictions, certain exemptions to this requirement could apply where the company has directors resident in approved foreign jurisdictions, for example, Australia.
	12 Requiring directors to provide information regarding their date and place of birth to the Registrar, while not constituting full identity verification, would provide an improvement to the ability of the Registrar to ensure that he is dealing with the correct individual.  This birth information would not be available for public searching, however, but would be able to be used by the Registrar and enforcement agencies in order to carry out their statutory functions.
	13 The third proposal is that all companies which register in New Zealand should be required to apply for an IRD number.  About 80% of companies already do so as part of an optional service provided by the Companies Office; and a further significant percentage go on to obtain a number shortly after incorporation.  The aim of this requirement would be to provide a disincentive to those seeking to take advantage of New Zealand’s high international standing, but which do not intend to carry out lawful business in New Zealand.
	14 Under the Companies Act 1993 the sanctions available to the Registrar to respond to recent cases which have attracted media interest are almost exclusively criminal.  Where individuals are located offshore, the deterrent effect of and the ability to resort to such sanctions is clearly limited. The final proposal is therefore to introduce enhanced powers for the Registrar to enable him to undertake effective investigation and consequent administrative action, including:
	a The power to require someone to confirm or correct information on the Companies register;
	b The ability to “flag” a record on the Companies Office website as being under enquiry as to the integrity of the information or potential non-compliance with the Act;
	c The power to remove from the register a disqualified or prohibited person who acts as a director in contravention of such disqualification or prohibition; and
	d The power to ban a person from being involved as a director or manager of a company where they have provided inaccurate information to the Registrar or have persistently failed to comply with the requirements of the Companies Act or the Financial Reporting Act.

	15 These proposals would impose relatively low additional compliance costs on companies.  New Zealand-based companies would face almost no additional compliance costs, since such companies will already meet the requirements of a New Zealand-based director and an IRD number, and will only have to meet the additional requirement of supplying birth information of the directors.  In the case of companies which have offshore directors, however, there would be some additional compliance costs by way of the requirement for a New Zealand based director or agent (although these would be mitigated by the proposed exemption for approved foreign jurisdictions).  It should be noted, however, that the resident director proposal goes no further than the minimum requirements imposed by other comparable jurisdictions.  
	16 The media reporting of the SP Trading Limited case in late 2009/early 2010 highlighted certain issues with New Zealand’s company registration regime.  SP Trading Limited is a New Zealand-registered company which was involved in the charter of a plane that was intercepted at Bangkok airport with a cargo of weapons.  The flight originated in North Korea.  UN Security Council sanctions prohibit trading in arms with North Korea.  SP Trading Limited had no business presence in New Zealand.  Its sole director was a New Zealand-based nominee director who had signed a power of attorney handing over all authority over the affairs of SP Trading Limited to two Ukrainian individuals.  The sole shareholder was another New Zealand registered company, which held those shares on trust for the same two Ukrainians.
	17 Investigations by the Organised and Financial Crime Agency of New Zealand (OFCANZ) in the SP Trading matter have provided further details on the scope of the problem.  They confirm that the basic modus operandi employed in the formation of SP Trading has been followed by a number of New Zealand-based company formation agents, who sell a “package” of company documents to an overseas company broker.  In many of the cases which have come to OFCANZ’s attention, both the sole director and the sole shareholder are based overseas.  OFCANZ considers that many of the clients of the formation agent responsible for the formation of SP Trading are involved in illegal activity.  From January 2006 to February 2010 New Zealand Police and the New Zealand Customs Services received between them 134 enquiries relating to 143 New Zealand-registered companies.  These companies were implicated in criminal activity overseas, including smuggling, money laundering and tax fraud.
	18 IRD consider that if these companies are involved in criminal activity overseas, they are also likely to be involved in tax fraud or evasion.  A New Zealand-registered company with its effective base in Panama recently committed a significant tax fraud in the United Kingdom.  This sort of fraud affecting our OECD partners impacts negatively on New Zealand’s international reputation. IRD is concerned that New Zealand will receive a poor report in an OECD forum later this year because it is unable to provide information which many other countries would be able to supply about such companies.
	19 The Reserve Bank has similar concerns with respect to “overseas financial institutions”, of which approximately 1000 have been incorporated in New Zealand over the past three years.  These shell companies are used to carry on banking activities without the necessary regulatory controls, and many appear to be engaged in fraudulent activities.
	20 New Zealand’s highly-regarded company registration requirements are more straightforward than those of other similar jurisdictions, such as Singapore, Australia, and Canada.  In particular, New Zealand makes extensive use of the internet for the process of company registration.  It is unique in that it is a low-cost jurisdiction both in terms of entry costs and due to the fact that it does not impose an annual licensing fee.  As a result, it is an attractive jurisdiction in which to incorporate a company.
	21 There is a risk that people who wish to conduct unlawful activities overseas may increasingly seek to incorporate companies in New Zealand, in order to benefit from New Zealand’s positive reputation.  This may provide a veneer of legitimacy with which to facilitate their unlawful conduct.  The SP Trading case has became a very visible focus of such concerns.
	22 While I believe that the prevalence of such cases is still relatively low in comparison to the total number of companies registered, and similar issues exist in other jurisdictions of equal standing, a number of agencies consider that New Zealand’s international standing has already been affected and believe that further high-profile incidents could see it seriously damaged.  
	23 It is impossible to impose a set of requirements in the company registration process that will entirely prevent the establishment of companies which undertake criminal or suspect activity overseas.  However, there are features of New Zealand’s registration processes which could be improved to bring our companies law more into line with other comparable jurisdictions.  Where New Zealand-registered companies are used for overseas criminal activities these changes will provide some deterrence to those using these companies (and their formation agents), and provide greater disincentives to use New Zealand as a country for this type of behaviour.
	24 I therefore propose that Cabinet consider a limited number of measures relating to the company registration process.  These measures are aimed at enhancing New Zealand’s standing as a well-regulated jurisdiction in which to carry on business.  The objective of these proposals is to better ensure that the current high reputation of New Zealand company registration system and New Zealand companies is maintained, while maintaining a system of low compliance costs for bona fide businesses.  I believe they should be considered in light of the recent events and the threat they pose to New Zealand’s international reputation.
	25 I emphasise that these measures are limited in nature and relate to the company registration process only.  Further work will need to be undertaken in order to resolve other issues around the abuse of the New Zealand corporate structure by offshore criminal interests.  To that end, officials will consider a range of other mechanisms, including some in relation to AML and New Zealand’s response to FATF, that could further deter the use of New Zealand registered companies for activities like those of SP Trading Limited.  This might include matters such as:
	a Regulation or prohibition of nominee directors;
	b Recording the beneficial ownership of companies;
	c Measures concerning open-ended powers of attorney;
	d Identification or verification of the identity of directors and shareholders, for example by way of a unique identifier such as a passport number; 
	e Dealing with the issues of shell financial institutions; and
	f Regulation of company formation agents by including them as reporting entities under the Anti-Money Laundering and Countering Financing of Terrorism Act 2009.

	26 Such measures require greater consideration and consultation than the measures proposed in this paper.  They are therefore progressing on a slower timeframe.  Justice have the lead on matters relating to New Zealand’s obligations to FATF and wider justice sector-related issues, including international criminal activity.  Officials have prepared a discussion paper on the regulation of company formation agents.  In addition, the recent MED discussion paper on the Review of Securities Law seeks views on the public enforcement of directors’ duties.  It highlights the position in Australia, where directors of a company can be prosecuted if they are reckless and fail to exercise their powers for a proper purpose.
	27 New Zealand possesses an enviable reputation for ease of doing business, ranked number one in the World Bank Doing Business indicators (for starting a business) in both 2008 and 2009 and and number two in the overall “Ease of Doing Business” ranking behind Singapore. It is necessary to ensure that any proposed measures do not unduly impede the activities of New Zealand companies with foreign ownership legitimately carrying on business.  The measures set out below aim to strike an appropriate balance between deterring the sorts of activities highlighted above and ensuring ease of business for New Zealand companies.
	28 The first option is to introduce a requirement for all New Zealand-registered companies to have at least one representative person resident in New Zealand.  This could be achieved in one of two ways:
	a Requiring all companies to have at least one director who is resident in New Zealand; or
	b Where a company does not have at least one director resident in New Zealand, requiring it to appoint a “local agent” who is resident in New Zealand.

	29 New Zealand company law is out of step with that of comparable overseas jurisdictions (including Australia, Singapore and Canada) which require at least one director to be resident in the “home” country.  Under this option New Zealand would align its company law to introduce a New Zealand resident director requirement.  
	30 This would have the benefit of ensuring that there is at least one person legally responsible for the affairs of the company resident in New Zealand.  This would be within the existing, well-established framework of directors’ duties.  The Registrar would be able to look to the resident director to provide information about the company and be accountable for that information.  The current prosecution of the New Zealand-based director in the SP Trading case shows that the New Zealand authorities will take strong action where those directors do not take their obligations seriously.  However, that sanction is not available where the directors are based overseas.  In this context, it is noteworthy that SP Trading Ltd’s sole shareholder and sole director are now based in Vanuatu.  The evidence from OFCANZ is that a number of New Zealand companies where neither the director nor shareholder has any connection with New Zealand are sold to overseas brokers.
	31 This requirement would mean that companies that do not already have New Zealand-resident directors will need to appoint a director.  They would then have a substantive connection with New Zealand and an identifiable individual available for New Zealand authorities to question if any issue concerning the registration or the overseas activities of the company arose.  Those individuals would run the risk of prosecution if, for example, the information they provided to the Registrar was false or misleading.  This would provide a disincentive to individuals acting for directors based outside of New Zealand, where the bona fides of those external directors was in doubt.
	32 Such a requirement would not cause issues for New Zealand-based businesses, as most companies with a business presence in New Zealand will comply with this requirement. Some international companies, however, may have all of their directors residing offshore and may be reluctant to appoint a New Zealand resident director.  The limited exemption proposal I set out below should resolve this issue for most businesses where they also have a presence in an approved jurisdiction.
	33 A less intrusive alternative to the New Zealand resident director proposal would be to require a New Zealand resident “local agent”.  Local agents would be required to accept service of legal proceedings and ensure that the company met its disclosure and maintenance of records obligations under the Companies Act.  They would not have any say in the operation of the company.
	34 Such a local agent would be required to meet certain statutory qualifications (e.g. they must be a natural person and not be an undischarged bankrupt or disqualified from being a director).  They would:
	a Be required to provide evidence of their valid appointment and continuing authority;
	b Be authorised to accept service or notices on the company’s behalf;
	c Be required to file or give any information about the company to the relevant regulatory agencies; and
	d Be liable for any penalties imposed on the company for any breach by the company of the Companies Office filing requirements under the Companies Act (for example, the requirements to file documents, and to be responsible for custody and maintenance of share registers etc.)  

	35 As the local agent concept is new to New Zealand law, the rights and obligations on a local agent would need to be carefully considered to ensure that they are confined to being administrative in nature and not so onerous as to constitute de facto directors’ duties, which would deter individuals from taking up an essentially representative role.  As a result this option may take longer to implement than the requirement for a New Zealand resident director.
	36 All public sector agencies consulted on this paper expressed reservations regarding this alternative.  They considered that the accountability and liabilities of such a company officer are likely to be negligible, and thus the requirement is unlikely to provide an effective deterrent.  
	37 For either the resident director or local agent options described above I propose to have certain exemptions, particularly for Australian-owned New Zealand companies and potentially for jurisdictions where there are reciprocal information sharing arrangements.  Under this proposal, companies which have at least one director resident in an approved overseas jurisdiction which has reciprocal enforcement or information sharing arrangements with New Zealand would be exempt from the requirement to appoint a New Zealand resident director or local agent.  It would mitigate the compliance costs to companies from approved jurisdictions which do not already have New Zealand-resident directors, and enable New Zealand authorities to leverage off the registry integrity measures existing in approved jurisdictions, ensuring that the measure is only as burdensome as necessary to achieve the desired public policy objective.
	38 Currently directors are required to submit to the Registrar information regarding their name and residential address.  Directors are not required to submit their date or place of birth.  I do not consider a residential address alone is a comprehensive tool for identification.  It is not uncommon for more than one person with the same name (e.g. father and son) to reside at the same residential address.  Where enforcement or compliance action is required against an individual director, clear and accurate identification is desirable.  This proposal thus supports the proposal for New Zealand-resident directors or local agents, by helping to ensure that those individuals provide more information to allow the Registrar to verify their identity if required.   
	39 Other related registers in New Zealand also require this information.  For example, the Limited Partnerships Act 2008 requires all general and limited partners to supply their dates of birth as part of the application for registration.  To protect directors’ privacy that information is not publicly accessible.  These arrangements have been in force for almost two years without the Registrar having received any concerns or complaints regarding its operation.
	40 The United Kingdom requires place and date of birth information from those consenting to act as directors.  Singapore and Hong Kong in addition require passport or identity card numbers.  Requiring directors to provide their date and place of birth would also bring New Zealand company law into line with the Australian Corporations Act.  This will in turn facilitate the harmonisation of the registration process between New Zealand and Australia.
	41 Under this proposal all companies would be required to apply for an IRD number as part of their application for registration.  Requiring a mandatory IRD number would provide an additional disclosure or verification step to off-shore interests selecting New Zealand as a jurisdiction of convenience, while at the same time providing a service for commercially minded companies which will be either cost neutral or actually reduce their compliance costs.
	42 Currently the Companies Office offers the option of obtaining a company IRD number as part of the registration process.  This removes the need to provide the same information twice to two separate agencies.  About 80% of companies use this service.  
	43 The requirement for an IRD number entails submitting personal information relating to individual directors of companies.  This information would be subjected to the usual checks carried out by IRD and would, therefore, provide another level of verification for those involved with New Zealand-registered companies based and operating overseas.  It will not entail any change to the existing data sharing arrangements between the Companies Office and IRD.
	44 Again, this measure does not offer a complete solution to the problem of New Zealand being used as a jurisdiction of convenience. Several New Zealand company formation agents apply for IRD numbers and bank account numbers as a matter of course for their clients, in an attempt to add further substance to the persona of the company as a New Zealand registered entity.  Even so, the measure leaves open the opportunity for IRD to introduce enhanced verification procedures in the future.
	45 The Registrar currently has limited powers of inquiry and intervention to test the integrity of company information. This proposal would give the Registrar enhanced powers to investigate, respond to or remedy issues arising in relation to the bona fides of directors and shareholders, and any integrity or compliance issues relating to companies.  In particular, the following powers could be given (or existing powers strengthened) to allow the Registrar to:
	a Require companies, directors, shareholders and/or local agents to confirm or correct existing information on the Companies Register;
	b “Flag” on the Companies Office website a company’s registration in certain circumstances;
	c Remove a company from the Companies Register in certain circumstances; 
	d Remove a director from a company if that person is disqualified under the Companies Act;
	e Extend the criteria for the imposition of management banning orders to include persistent non-compliance with the filing and reporting obligations of the Companies and Financial Reporting Acts or where they have provided inaccurate information to the Registrar; and
	f To the extent necessary, extend the Registrar’s investigation powers to matters where a company or its directors have not complied with the disclosure requirements of the Companies Act.

	46 As is the case with other proposals in this paper, these enhanced powers will not, in themselves, defeat the opportunity for off-shore interests to use New Zealand as a corporate jurisdiction of convenience. These proposals will, however, enable improved investigation and enforcement, and timely public notice of irregularities around information held on the Register about a company without imposing additional compliance costs on legitimate business activity.
	47 From time to time the Registrar becomes aware that certain information on the Register is inaccurate.  This may be due to simple oversight.  For example, a director’s address was correct at the time of registration, but that director has since moved. However, sometimes inaccuracies are deliberate. 
	48 The Companies Act provides a criminal offence for providing false statements to the Registrar, and certain other criminal offences for failure to provide updated records to the Registrar.  The Registrar also has the power to correct the Register in certain circumstances, but (with the exception of clerical error), only on application from a person and only after giving certain public notice.   Finally, the Registrar has a limited power to inspect a company and its records.  However this is a relatively formal process.
	49 Given the importance of the accuracy of the information on the Register, the Registrar could be given wider authority to require a person (whether company, director or shareholder) to either confirm that the information about that person is correct, or to provide updated information.  This would be a relatively simple and straightforward mechanism to improve the accuracy of the information on the Register, without the more complicated and formal processes of correction or inspection.
	50 Further, the existing offence provisions relating to failure to provide information and providing false statements to the Registrar could be extended to apply to any information required by the Registrar.  In addition, the new enforcement powers described below could be made applicable in cases of failure to provide information or providing false information.  This would enable the Registrar to act quickly to deter and disrupt the activities of those who provide false information concerning the companies with which they are associated.
	51 Under this proposal the Registrar would be given the discretionary power to “flag” a company’s record on the Companies Office website to show that it is under investigation in certain circumstances.  This would provide a public notice that there may be material concerns about information on the register relating to that company which is the subject of inquiry by the Registrar.  It would not indicate any actual wrongdoing or affect the legal powers of the company.  This would ensure that persons dealing with the company are aware of the data integrity concerns of the registry.  Accordingly, bona fide businesses would be alerted to such companies and the “flagged” companies would be subject to heightened scrutiny from the legitimate businesses with which they do business.  As such, it provides a heightened level of awareness and scrutiny.  The discretion to “flag” a company would be exercisable in the following circumstances:
	a Where the Registrar has reasonable grounds to believe that the company or its directors or shareholders may have provided inaccurate information for the register, or in response to a request from the Registrar; or 
	b Where the Registrar has reasonable grounds to believe that the company or its directors or shareholders may be in persistent breach of the Companies Act or the related Financial Reporting Act.  This would not apply to minor or transitory breaches of the Companies Act; or
	c Where the Registrar has reasonable grounds to believe that the company may have ceased to carry on business.  The Registrar already has the power to remove a company from the Register where it has ceased to carry on business; but as this process takes many weeks, as a precursor to removal I propose that the record be “flagged”.

	52 The Registrar has the power to remove a company from the Register (strike it off) in certain circumstances, for example where the company has ceased to carry on business.  
	53 Under this proposal, the Registrar would also have the power to remove a company from the register for the grounds specified in paragraph 51, above. The removal provisions under the Companies Act contain a range of procedural safeguards to enable companies to have adequate notice of the intended removal of a company, to enable affected parties to object to an intended removal and to ensure a transparent and fair process.  These safeguards would equally be applied to a removal of a company following its failure to resolve the issues raised in the “flagging” process.  The proposal would allow the Registrar to take relatively quick and inexpensive administrative processes to end the activities of companies whose bona fides were in serious doubt, or which had persistently breached their legal obligations.
	54 The Registrar would retain the existing powers to bring criminal prosecutions for breaches of the Companies Act.
	55 As discussed above, the Companies Act 1993 provides that certain persons are disqualified from acting as company directors.  For example, a person who has been convicted in New Zealand of a crime involving dishonesty is prohibited from managing a company.  While the Act provides that it is an offence for a person to act as a director in contravention of this prohibition, the Registrar has no ability to simply remove the person from the Register.  Furthermore the Act does not disqualify a director with equivalent convictions in another country.
	56 The existence of the prohibition from acting as director, coupled with the ability to prosecute where a person acts in contravention of the prohibition, are in my view undermined by the fact that there is no legal ability for the Registrar to take simple administrative steps to prevent a disqualified person continuing to act as a director or being appointed as a director pending any prosecution and by the focus on New Zealand convictions.  
	57 I propose, therefore, that the Registrar would be empowered to remove from the public record a director of a company where the person is disqualified or prohibited under the Companies Act from being a director.  Further work will need to be done on how best to deal with situations where directors have a criminal record or have been banned from serving as a director in another country.
	58 This proposal will make it more difficult for suspect companies to find New Zealand-based directors or local agents to act for them.  The evidence from OFCANZ, confirmed by searches of the Companies Register, is that limited numbers of people are engaged as the sole directors of a large number of suspect companies.  If any of those people are banned as directors, the Registrar would be able to remove them as directors from all of the companies with which they are involved.  This would then leave the company at risk of being “flagged” and ultimately removed from the Register for persistent breach of its legal obligations.  Again, the proposal makes it more difficult for suspect companies to do business in New Zealand, while retaining the ease of business for legitimate companies which comply with their obligations.
	59 The Registrar has the power to ban certain persons from being a director or involved in the management of a company for up to five years.  This arises invariably from their mismanagement causing company failure.  The Court has the power to ban persons in a wider range of circumstances, such as where the person has been convicted of a crime involving dishonesty, or has persistently failed to comply with the requirements of a number of enactments which govern business such as the Companies Act 1993, the Securities Act 1978 or the Securities Markets Act 1988.
	60 In practice, the Registrar has been far more active in issuing management bans than the Courts because the more expeditious and less expensive administrative process has served in most cases.  Only the High Court, however, has the power to ban a director for persistently failing to comply with the requirements of the Companies Act.
	61 Under this proposal the Registrar’s power to make banning orders would expand to allow him to ban a person who has been a director of a company removed from the register on the grounds in paragraph 51(a) and (b) above, and whose acts or omissions have contributed to such removal.  As is the case currently, the director would be banned for up to five years.  As with the existing management bans imposed by the Registrar, where the person was the director of two or more companies that have been removed, the onus would shift to the director to show that he/she has not contributed to the circumstances giving rise to the removal of the companies.
	62 The Companies Act provides a range of procedural safeguards that the Registrar must satisfy prior to banning a person.  These include the requirements for notice to be given to the director and the ability for that person to make representations to the Registrar.  The Companies Act also contains a right of appeal against decisions of the Registrar.  These safeguards would equally apply to any extended power of the Registrar to prohibit directors.
	63 The banning of a director would see that person removed as a director from all of the companies they were associated with, in accordance with the proposal at paragraphs 55 to 58, above
	64 If the proposals relating to local agents are adopted, to ensure consistency, the management banning orders discussed above would need to be extended to local agents.  That is, a person banned from acting as a director would be banned from acting as a local agent too, and a person that is the local agent of a removed company could be banned from acting as either a director or local agent.
	65 My concerns relating to registration processes under New Zealand company law extend to the registration of limited partnerships under the Limited Partnerships Act 2008.  My officials have noticed from the inception of the limited partnerships regime that there has been a high uptake by offshore partnerships which have no presence in New Zealand and carry out all of their business offshore. As with the offshore companies, there is concern as to the activities of many of the limited partnerships.  Officials are aware that some company formation agents (who register offshore shell companies) are also in the business of forming limited partnerships for foreign clients.  
	66 I therefore propose that, to the extent that Cabinet agrees to the proposals for reform suggested above, they should apply also to limited partnerships.  Officials would need to carry out some further work to identify the necessary adjustments to take into account differences between the entities such as the fact that limited partnerships do not have directors, but instead have a combination of general and limited partners, and report to me with proposals to align the requirements for limited partnerships. 
	67 There is some risk that the proposal to require a New Zealand-resident director and to exempt “approved jurisdictions” from that requirement will be challenged as being inconsistent with New Zealand’s obligations under international trade agreements.  This is because countries such as Singapore, Australia and Canada have made “reservations” in their trade agreements which expressly permit them to impose such requirements, while New Zealand has not.  Trade partners may, therefore, query the measure either bilaterally, at the WTO, or in the context of trade negotiations.  Investor nationals of some trade partners could ultimately seek recourse to investor-state dispute settlement. 
	68 Despite this, officials assess that there is only a small risk of international challenge over a New Zealand-resident director requirement (and an exemption for approved jurisdictions).  Should a challenge eventuate, officials believe there are reasonable arguments to defend the proposal on the basis that:
	a that the measure does not modify the conditions of competition in favour of New Zealand persons or persons from approved jurisdictions; and
	b there are differences between companies with a New Zealand resident director or local agent and companies with a director resident in approved jurisdictions, on the one hand, and companies without a director resident in New Zealand or in an approved jurisdiction, on the other, which justify the imposition of these requirements in pursuit of legitimate public policy objectives (i.e. ensuring proper investigation into the registration of companies).

	69 The International Funds Services Development Group (IFSDG) was established to investigate the opportunities available to New Zealand to become an Asia-Pacific funds domicile and funds administration centre where collective investment schemes can be incorporated and serviced.  In their pending final report to Ministers, the IFSDG raises the issue that the registration and maintenance of a New Zealand company does not require a single resident director.  In their view, this is incompatible with establishing New Zealand as a trusted location for international financial services, largely because of enforcement concerns.  The requirement of at least one resident director would aid accountability and better protect New Zealand’s business reputation.  Therefore, the proposals within this Cabinet paper are consistent with the recommendations of the IFSDG and would facilitate New Zealand’s endeavours in this area.
	70 The Treasury, Ministry of Justice, New Zealand Police, Reserve Bank, OFCANZ, Department of Internal Affairs, IRD, Privacy Commissioner, Securities Commission and Ministry of Foreign Affairs and Trade have been consulted on the contents of this paper.  The Department of Prime Minister and Cabinet has been informed.  Their comments have been taken into account in the preparation of this paper.
	71 Targeted consultation has been carried out with the Commercial and Business Law committee of the New Zealand Law Society, the New Zealand Institute of Chartered Accountants, the Institute of Directors and Business New Zealand.  These parties were broadly supportive of the proposals regarding birth information, IRD numbers and enhanced powers for the Registrar.  Business NZ and the Institute of Chartered Accountants were opposed to the resident director proposal, although they were supportive of the local agent proposal.  Their comments were taken into account in the preparation of this paper.
	72 The enhanced powers of the Registrar may give rise to enforcement action.  Any costs to the Companies Office arising out of these proposals would be absorbed within the current baseline funding for its current enforcement functions.
	73 IRD has noted that a significant increase in company registration is within its present capability to manage, although it could affect its processing workflows.  They consider that there is possibility that the proposal for mandatory IRD numbers could involve additional expense, although no costing work has been done.
	74 The proposals in this paper are consistent with the New Zealand Bill of Rights Act 1990, and the Human Rights Act 1993.
	75 Amendments to the Companies Act 1993 and the Limited Partnerships Act 2008 would be required If these proposals are approved.  There is no current legislative priority for these changes in the 2010 Legislation Programme.  Accordingly, I seek a category 5 priority (instructions to the Parliamentary Counsel Office to be provided in the year) should Cabinet agree to make any of the changes discussed in this paper.
	76 Regulatory Impact Analysis Requirements
	The Regulatory Impact Analysis requirements apply to the proposals contained in this paper, and therefore a Regulatory Impact Statement (RIS) is attached to this paper.  The RIS has been reviewed by the regulatory impact analysis review panel of the Ministry of Economic Development.  
	77 Quality of the Impact Analysis
	78 Consistency with Government Statement on Regulation
	79 The Ministry of Economic Development will post a copy of this paper and the accompanying RIS on its website and that of the Companies Office.
	80 It is recommended that the Committee
	a Require companies, directors, shareholders and/or local agents to confirm or correct existing information on the companies register in situations where the Registrar;
	b “Flag” publicly a company’s registration in circumstances where the Registrar has reasonable grounds to believe that:
	c Remove a company from the Companies Register for the same reasons that he would be able to flag their registration, following a range of procedural safeguards to ensure that the there is a power to object to such removal; 
	d Remove a director from a company if that person is disqualified under the Companies Act; 
	e Extend the criteria for the Registrar to impose management banning orders to include persistent non-compliance with the filing and reporting obligations of the Companies and Financial Reporting Acts or where they have provided inaccurate information to the Registrar; and
	f Extend the Registrar’s investigation powers to matters where a company or its directors have not complied with the disclosure requirements of the Companies Act.
	 Other comparative jurisdictions to New Zealand impose such requirements, therefore New Zealand would not be at a competitive disadvantage; 
	 A number of existing businesses will have access to agents already in the form of New Zealand employees or professional advisors.  All companies are required to have an address for service and registered office, and it would be a small additional step to nominate a party at that address as a local agent or director; 
	 The limited exemption proposal will remove these costs from businesses whose directors reside in approved low-risk jurisdictions.






